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40 Underwriters at Lloyd’s, Lon., Eig. 
Proceedings 


The Court: Jane S. Lyons vs. Underwriters at 
Lloyd’s in London and Glens Falls Indemnity Co. 
Those two cases have been consolidated. I am ready 
to proceed. 

Mr. Beebe: Plaintiffs are ready, your Honor. 

Mr. Kriesien: Defendants are ready, your 
Honor. 

Mr. Beebe: May the Court please, this is an 
action referring to the case of Jane 8. Lyons vs. 
Underwriters at Lloyd’s London upon two identical 
policies of accident insurance. One in the sum of 
$75,000. The other in the sum of $25,000. Con- 
solidated in the case is a policy of straight accident 
insurance by the Glens Falls Indemnity Company 
in the amount of $5,000. The policies issued by 
Underwriters at Lloyd’s of London insured against 
death caused by bodily injury which resulted solely 
from external violent accident and visible means. 
The policy did not—that. is to say, there was an 
exclusionary clause which excluded the indemnity 
if the death resulted or was caused or contributed 
to by disease or natural causes. The wording of 
the Glens Falls policy required that the death be 
caused wholly and independently of all other causes 
by external violence and accident, and there was 
an exclusionary provision which excluded death 
which was caused or contributed to by bodily in- 
firmity or disease. 

The insured under the policy was Mr. James 
Lyons, who was in the lumber business in Oregon 
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in Coos Bay, and he was a very successful man, a 
very active, dynamic and. busy man, forty-nine 
years of age. He had just immediately prior to his 
death been on a very extensive business trip where 
he had a great deal [2*] of business responsibility, 
which had involved a considerable amount of travel- 
ing. When he returned from that trip to Palm 
Springs, where he maintained a home, as the evi- 
dence J hope will show, I believe that one of his 
children suffered from an allergic asthma and was 
required to live in a desert climate most of the time 
in the wintertime, and that he maintained a home 
in Palm Springs for his family. And that his doctor 
in Palm Springs, the family doctor, was Dr. Wil- 
liam McBride, who was and is a specialist in in- 
ternal medicine and who had treated Mr. Lyons, I 
again believe the evidence will show, and had given 
him repeated physical examinations once a year 
after 1950, and he went to Dr. McBride where he 
complained of pain in his chest, and J believe in the 
arm. Dr. McBride conducted a thorough cardiac 
examination including exercise tolerance tests and 
electrocardiograms, which proved to be within nor- 
mal limits and he did blood tests on him and con- 

cluded that all the examination revealed no ob- 
jective symptoms or signs of heart disease. The 
insured was ‘contemplating a fishing trip with his 
partner, Mr. Howard Irwin and with Dr. Francis 
Chamberlain, a heart specialist of San Francisco. 
Let me say, Mr. Irwin was a friend of the doctor, 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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and Dr. Homer Rush, a heart specialist of Port- 
land. 

He asked Dr. McBride whether he should go on 
this trip and Dr. McBride assured him that all his 
tests were perfectly normal and in his opinion, he 
was suffering from cardiac fatigue mainly, and 
emotional stress and fatigue from his work. [3] 

Now, the evidence will show that the cardiac 
fatigue idea has been carried forward and is used 
generally to describe a pain in the chest and is 
based on exhaustion and nervous stress and does 
not necessarily involve the heart itself. 

The party proceeded to the lower portion of 
Lower California peninsula in Mexico and there 
Mr. Lyons was observed by Dr. Chamberlain and 
Dr. Rush for a period of some three or four days I 
believe, and during that time he was subject to 
considerable physical exertion upon occasions as 
well as the ordinary things of life, eating, sleeping, 
resting and so forth. Indeed, upon one occasion, the 
day before his death, they were doing some deep- 
sea fishing and Mr. Lyons hooked a large marlin, 
and fortunately, we have for offer in evidence, mo- 
tion pictures taken of this large marlin which he 
hooked and while it was leaping high out of the 
water, and the evidence will be that during that 
time he underwent a period of sustained exertion 
for a period of some twenty or thirty minutes with- 
out any evidence of shortness of breath or of other 
eardiae or heart symptons. That following morning, 
together with a party of Mexicans, a Senor Ruiz, 
who was the port captain and had become ac- 
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quainted with the party, suggested they go shooting 
doves and on that morning, Mr. Lyons appeared to 
be in very good health. In fact, he commented upon 
how good he felt and how good it was to be alive 
on a morning like that, and they took an automobile 
and went up the shore to a point where Senor Ruiz 
had told them that the [4] doves flew over in great 
quantities. They had obtained some weapons. Mr. 
Lyons had a twelve-gauge magnum shotgun from 
the ship and Dr. Rush had a .22 rifle, and during 
some hour or so at least before the fatal occurrence, 
Dr. Rush and Mr. Lyons walked briskly up a hill 
and Dr. Rush specifically noted at the time that he 
himself was out of breath but that Mr. Lyons was 
displaying no symptoms of shortness of breath or 
any pain in the chest or anything of that nature. 

They went on down to the place where they were 
to hunt doves. Dr. Chamberlain had a motion pic- 
ture camera and he didn’t have a gun, so when these 
promised doves didn’t come, he went back down to 
the village. 

Mr. Lyons was stationed at one spot where the 
doves flew over and in the terrain it was sandy and 
‘there were small desertlike bushes, mesquite bushes 
and Dr. Rush, a distance away where he could not 
see Mr. Lyons, but approximately sixty to a hun- 
dred yards, something of that nature. Soon after 
the doves did start to come over and Dr. Rush 
heard a shotgun explode several times and saw 
several doves fall to the ground and then he heard 
one shot and saw a dove fall. Shortly after that, 
just a few seconds, heard another blast of the shot- 
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gun. He was there with his own .22 rifle and had 
had no shots. He mentally thought, ‘‘ Why is Jimmy 
killing all those doves? Why doesn’t he let a few 
others come over so I can get a shot.’’ So, some 
fifteen or twenty seconds went by and Dr. Rush 
heard a wheezing sound, which [5] he described as 
being like the snorting or breathing that would be 
made by an enraged animal, a very loud type of 
thing. They went to investigate, to find what it 
was and he found Mr. Lyons lying face downward 
with the extreme end of the barrel protruding from 
under his left shoulder and diagonally across. There 
was blood and powder burns on his face and he was, 
as I say, going through this stertorious breathing, 
this heavy breathing. Dr. Rush had, of course, no 
medical equipment there, so the first thought he 
had was to give artificial respiration, which he did. 
He felt the heart. He listened, of course, but he 
felt the heart and he felt not a beat, but a pur- 
ring. He described it as though if a person had 
put his hand upon a cat that was sleeping, a purring 
sensation, and the imsured was pulseless and 
cyanotic and died some five minutes or so after- 
ward. That is to say, the breathing stopped. There’ 
was a frothy edema or liquid coming from his 
mouth. Dr. Chamberlain returned and took some 
pictures of the surrounding territory. However, at 
that time, Dr. Rush had turned the insured over 
and he was not in the same position, and Dr. Cham- 
berlain took some pictures of the body and of the 
surrounding terrain showing the mesquite brush, 
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which we will offer in evidence later on. There- 
after, the Mexican officials took over. The party 
was advised under Mexican law the body has to 
stay right there, and they tried to protect it from 
the elements of the sun and insects and so forth, 
and put a tarp over it, and the legal machinery in 
Mexico went into operation. [6] Finally late in the 
evening, some time afterwards, an autopsy was 
performed by two Mexican doctors. In that con- 
nection, we have been attempting to and we have 
had some difficulty in getting a precise translation 
of the autopsy report, because of the available in- 
terpreters and the translators here did not seem to 
be able to cope with the exact meaning of the words 
in Mexican medicine and it was only last night that 
we were finally able to contact a Mexican who is a 
resident, who gave the best translation of the 
autopsy, so far as the significant meanings of the 
autopsy. The evidence will show your Honor that 
there was found upon dissection of the coronary 
arteries, atheromatous deposits, and I might say, 
that that is a form of arteriosclerosis. 

Mr. Kriesien of counsel for the defendant went 
to Mexico and interrogated Dr. Serrano, one of 
the Mexican doctors who performed the autopsy. 
We were not present, but he did interrogate him, 
and he prepared the page and the translation which 
will be offered, and those are all the facts which 
both parties have been able to develop on this 
matter. 

But, to return to the autopsy findings, there were 
these atheromatous deposits which diminished the 
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coronary arteries in caliber. When Mr. Kriesien 
went to Mexico, the doctor testified that it was im- 
possible to say the extent to which they were dim- 
inished. 

He also found some thickening and some athero- 
matous plaques on the aortic semilunar valve. He 
found a slight dilatation in the auricular ventricu- 
lar ring, the mitral valve, which I understand is 
utterly insignificant in this matter. The conclusion 
as to the cause of death reached by the Mexican 
doctors that it was due to aortic insufficiency. That 
is to say an insufficiency of the aortic semilunar 
valve, which resulted in a sudden acute heart 
failure. 

One translation by a translator said that the 
aortic insufficiency brought about a sudden heart 
fatigue. But the Mexican doctor says that means an 
acute heart failure. 

The evidence concerning the autopsy by Dr. Leh- 
man, a pathologist of Portland, Oregon, who ex- 
amined the remains after it was returned from 
Mexico, and incidentally, he didn’t find much, be- 
cause it had been completely cleaned, no viscera, 
including even the brain had been left in the body. 
He did find the lacerations and the powder burns, 
but his testimouy will be that the facts stated in 
autopsy do not support the conclusion of the 
Mexican doctors, that there was an aortic in- 
sufficiency. 

His testimony will be, and that of Dr. Rush and 
Dr. Chamberlain, that in any man over forty years, 
all males over forty will develop atheromatic 
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plaques on the coronary artery and on the semilunar 
valves. It’s a very common thing to find that in 
men over forty. It is rare, it is the exception to the 
rule that they do not have it. But it is believed, and 
the medical testimony will be for the plaimtiff by 
Dr. Rush and Dr. Chamberlain, that what occurred 
here was that this man here had [8] this shotgun 
go off close to his face, inflicting burns and pain 
upon him, and shock, and that that created a situa- 
tion which I would rather have him explain, your 
Honor, but it is the effect that the heart muscle was 
put under a load which required it to have a greater 
amount of blood for its own operation and the 
shock not only produced that, but produced a situa- 
tion where the heart could not get enough blood for 
its own operation. And the heart therefore went 
in an arithmia or lack of proper beat, and went into 
a ventricular fibrillation, which is a fluttering heart 
movement and irregular beat, and he expired. The 
medical reasons for that are definite, and I couldn’t 
possibly state them to you, but generally, those 
are the facts for the purpose of a brief opening 
statement. It is the theory of the plaintiff, if the 
Court please, first, that it is the law that the word 
‘‘disease’? as used in an accident policy of this 
kind has a special meaning in the law. The word 
““disease’’ is) actually rather ambiguous in one 
scientific meaning. In the scientific sense of the 
term, it means that any departure whatsoever from 
a perfect state of health is characterized as a 
disease. The testimony wil] be that there is almost 
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nobody in the world that is free under that defini- 
tion, and it is the plaintiff’s theory and we contend 
that under the laws the courts have held that a 
contract which would apply that type of meaning to 
the word ‘‘disease’’ is an absurdity and absolutely 
headed for futility, and for the purpose of an in- 
surance contract of this kind, the [9] word ‘‘dis- 
ease’? means a morbid or serious condition, sufficient 
so that it interferes with the vital functions that 
would be considered by a layman, a departure, a 
significant departure from what we might eall a 
normal state of health, and our evidence will be 
that that was the ease here. This man did not 
have anything significantly wrong with him. He 
simply had the thing that almost all men of his 
age had, and the evidence will be that he was able 
to do all the ordinary things and do them with 
vigor, that he was able to undergo strenuous exer- 
eise so that his heart was good enough to stand 
all those. But the only thing that caused it was 
the sudden shocking traumatic injury of this na- 
ture that brought about his death. 

The theory is based upon other authority that 
under such cireumstances, even if there were some 
disease within the meaning of the policy, it was 
not a contributing cause, but merely a condition 
which was acted upon by the accident to result in the 
death. 

Tn that connection, the policy language causes— 
it uses the words ‘‘cause and contributed,’”’ and it 
must contemplate the rules of law relating to causa- 
tion, so that we contend that this is a ease under 
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the fundamental rule, that here was simply a man 
with possibly a chest condition at the very most, 
which was operated upon and was simply unable 
to resist the effects. It was not a case of a deceased 
part being aggravated to produce the injury. But 
simply a weakened condition in the sense that 
the arterial channel was narrowed, which was un- 
able to handle the [10] traumatic shock. And that, 
if your Honor please, is the plaintiff’s opening 
statement. 

The Court: Just a moment. Are we in a position 
to take up the other matter, Mr. Clerk ? 

The Clerk: No, sir. 

Mr. Kriesien: If the Court please, in addition 
to the facts as outlined by the plaintiff, we wish to 
state that we believe the evidence will show that 
in May of 1950 the insured, when he was walking 
across a lumber dock was stricken with a con- 
stricting pain in the chest and arm to the extent 
that he could not hold a telephone. 

In February of 1953, the evidence will show 
that on the 3rd day of February, he was stricken 
with constricting chest and radiating arm pains, 
that he sought medical advice from a Dr. McBride 
and that pain persisted for three days, February 
3rd, February 4th, and February 5th. That Dr. 
McBride prescribed nitroglycerin to relieve the 
pain condition; that Mr. Lyons inquired about go- 
ing on this fishing trip and that Dr. McBride ad- 
vised him that he could do so providing that he 
refrained from doing any extensive work, such as 
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heavy lifting or tramping through the fields, and he 
thereupon departed upon this trip. 

T think the facts are substantially as outlined by 
Mr. Beebe concerning what transpired at La Paz, 
Lower California. The primary cause of death in 
the Mexican autopsy was aortic insufficiency and 
the secondary cause of death given was coronary 
insufficiency. [11] They gave as an independent cause 
of death, superficial scratches on the face; gun- 
powder marks or burns and gallstones. It is, as we 
believe, pertinent that the man had two gallstones 
and there was a gallbladder condition that may have 
been the precipitating cause of an onset of a coro- 
nary insufficiency. Based upon the autopsy, the 
death certificate was issued which gave as the direct 
cause of death an aortic insufficiency. It is the de- 
fendant’s position in this case that the plaintiff 
failed to file a proof of death which showed a loss 
within the insurance coverages, but to the contrary, 
affirmatively established that the accidental injury 
suffered by the insured did not wholly and inde- 
pendently of all other causes result in his death, 
and that the diseased condition of the heart, either 
caused or was the contributing factor in the heart 
death, and the evidence will show by Dr. Rush, that 
this man did suffer a heart death. 

Now, in Oregon, the burden of proof is upon the 
plaintiff to establish that the accidental injuries 
solely and independently of all other causes resulted 
in the death. That a diseased condition did not con- 
tribute to or cause the infirmity, or death, I should 
say. 
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Now, it is our position in this case that there is 
no competent satisfactory evidence that the shotgun 
was accidentallv discharged prior to the assured 
sustaining a fatal heart attack, and it is our further 
position that there are two basic issues for deter- 
mination by this Court. [12] 

Number one is whether the plaintiff can overcome 
the prima facie evidence of the cause of death as 
established by the death certificate and establish by 
competent satisfactory evidence that this shotgun 
was discharged prior to the assured suffering the 
fatal heart attack. If the plaintiff sustains that 
burden of proof, then a second issue will arise and 
that is whether the diseased condition of the as- 
sured’s heart caused or contributed to his death, and 
we believe the factual issues are quite simple and 
involve those two factors. As T say, the second one 
will not arise until after the first one, in connection 
with the question of whether the diseased heart con- 
dition contributed to the death. I believe the testi- 
mony of Dr. Rush himself will be, and was, upon 
the taking of his deposition, that a discharge of a 
shotgun and the emotional upset or reaction or 
reflex from the fear and the infliction of the super- 
ficial injuries, could not have resulted in death, if 
it had not been for the aortic insufficiency and the 
coronary insufficiency and under those sets of cir- 
cumstances, it is the position that the plaintiff will 
be unable to prevail in this case. 

Mr. Beebe: We will call Mr. Robert F. Maguire. 

Mr. Maguire: JI may say, your Honor, I am 
one of the counsel in this case, and inasmuch as the 
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Court, of course, understands the ethics and the 
rules of the Court here, I am not permitted to ar- 
gue the facts in the case. I don’t know whether 
your Honor has a definite rule with regard to an 
attorney testifying and [13] participating in the 
examination of the witnesses, but merely not to ar- 
gue the facts. Of course, I am quite anxious to fol- 
low your Honor’s ruling on that, if I can be ad- 
vised. 

The Court: I have no particular ruling on that, 
I usually leave that up to counsel if they have no 
objection, why, it’s all right with me. 

Mr. Kriesien: I have no objection. [14] 


ROBERT F. MAGUIRE 
was thereupon produced as a witness for and on 
behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 


Direct Examination 


By Mr. Beebe: 
Q. Your name is Robert EF’. Maguire? 
A. It is. 
Q. What is your age, Mr. Maguire? 
A. Just reached sixty-nine. 
Q. What is your occupation, sir? 
A. Attorney at law. 
Q. And you are an officer of this court? 
A, Wane 
Q. Are you a special officer of this court? 
A. Yes, I have been standing master in chancery 


since 1917, until under the new statute, I became 
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(Testimony of Robert F. Maguire.) 
master of the court and I have held that position 
ever since. 

Q. Were you the attorney for Mr. James A. 
Lyons during his hfetime? 

A. Iwas attorney for Mr. Lyons; I was attorney 
for the booming company they had, Irwin-Lyons 
Lumber Company, and for Rolando Lumber Com- 
pany, which was a California—you might say a 
subsidiary—as well as his personal attorney. 

Q. Are you generally familiar with Mr. Lyons’ 
financial condition? [15] A. Yes, I was. 

Q. Generally, what was it? 

A. Oh, he and his wife, and they were partners 
in the [rwin-Lyons Lumber Company, probably net 
worth was considerably in excess of $1,500,000, and 
I think the state appraised it. 

Q. Were you the attorney or executor of the 
Estate of James A. Lyons? 

A. The firm was, and I and Mr. Smith of our firm 
have been handling it since before the probate. 

Q. How long, Mr. Maguire, had you known Mr. 
James A. Lyons during his lifetime? 

A. I think we first became acquainted, and we 
became acquainted when I became attorney for the 
Irwin-Lyons interests, about 1936. It may have been 
37, but I think it was about ’36. 

Q. During that period of time, had you been 
personally in contact with Mr. Lyons frequently or 
on many occasions ? 

A. Quite frequently. While this would not prob- 
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(Testimony of Robert F. Maguire.) 

ably apply to every month, I would say that as a 
rule I was down at the mill, which is at Coos Bay, 
which is some two hundred odd miles down the 
coast, at least once a month and would be there on 
those trips for from two days to maybe a week or 
ten days, and of course, I had to do his wills, I 
had a bunch of his personal business during this 
entire period, and on occasion he would come to 
Portland, and he had occasion to go back East, to 
Chicago and St. Paul on business trips, which the 
latter largely had to do [16] with the acquisition 
of timber holdings which would be contributory in 
which the logs would be brought to the mill. We 
became, in the course of the years very close friends 
and our families were very close friends. 

Q. From your knowledge of the business and 
his part in it, are you familiar with the amount and 
type of work that he did; the amount and type of 
work that he did? 

A. Yes. He had gone to sea; he had worked in 
the woods as a faller and bucker; he had worked in 
the sawmills; he was an exceedingly active man. 
While not a tall man and not a heavy man, he was 
well-muscled and I have been out in the woods 
with him and all over the south fork of the Coos 
River and their timber holdings based in the south 
fork—and many occasions I have been up there 
when we had litigation for the rights of way and 
over franchises, and we tramped, at times, up and 
down the canyon trails. I have been out with him 
to look at timber, and the incidents of the rights of 
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(Testimony of Robert F. Maguire.) 

way getting into the timber on—oh, I’d say at least 
conservatively on six or seven occasions, but I think 
it was probably more. 

He was a man of terrific drive, both physically 
and mentally. He knew every branch of the lumber 
business, even to the machinery. Many of their—one 
of the things they devised there during the time— 
before the logging and trucking industry—log truck 
industry were using diesel, he devised a means of 
using in their motors butane and he designed the 
method. [17] 

Mr. Kriesien: If the Court please, I’d like to 
interpose an objection. This is very interesting, but 
I don’t think it has any relevancy to this case. 

The Court: It may be, but the background of 
the decedent is always of some help to the Court. 
I will overrule the objection. 

The Witness: In addition to that, I won’t say 
on every occasion, but most occasions, when I was 
down at Coos Bay from ’43 or ’44 on, he was de- 
veloping a large ranch which was some five or six 
miles south of Coos Bay and he would be out 
driving tractors, the bulldozers, and he was a chap 
who was on the go all the time. They, in addition to 
their logging and lumber industries, they also had 
at one time three or four steamships which were 
engaged almost entirely in transporting the cut 
lumber from their mills, what we call rough lumber 
that the smaller mills would get, carrying it down 
to the California market. They had an office, a 
branch in Los Angeles and Rolando Lumber Com- 
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(Testimony of Robert F. Maguire.) 
pany, as I say, in San Francisco and then these 
various activities around the Bay. Mr. Lyons de- 
vised a new method of handling lumber in pack- 
aging it and loading and unloading lumber which 
has been a definite help to lumber shipping trade. 
He was a developer of many things. He was not 
only a Jack-of-all-trades, but he was a master of 
a good many of them. He was exceedingly alert, 
nervous energy as well as physical energy. In fact, 
he run me ragged in the years when I was a lot 
younger than I am. [18] He was considerably 
physically vigorous. 

Q. (By Mr. Beebe): What was Mr. Lyons’ at- 
titude and his approach toward his work; was it an 
easy approach or did he give a lot of himself? 

A. He went into it, you might say, whole hog. 
It was his life and his great interest outside of his 
family interest. 

Q. Mr. Maguire, did you have any knowledge 
of the transaction that Mr. Lyons was engaged in, 
concerning the purchase of the boat which he had 
made those trips on to New York just prior to his 
death ? 

_ A. Iwas familiar with the details. I was familiar 
with the reasons why he went. The matter of the 
drafting of the contracts. I spent several days down 
in Coos Bay. The difficulty arose when the fellows 
were inclined to back out of it. IT know all of those 
details of it, of my own personal knowledge. 

Q. Was that an important matter to the Lyons’ 
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(Testimony of Robert F. Maguire.) 
interest ? A. Oh, yes. He was a large shipper. 

Q. Are you familiar with—were you going to 
say—— 

A. It was considerably larger than the other 
ships they had. Very considerably larger or whether 
it was a Victory ship. I can’t remember now whether 
it was a Liberty ship. It was a very large ship. 

Q. But they wanted badly to acquire it? 

A. Yes; because Mr. Lyons, at that time, was 
proposing to get a ship and engage in the inter- 
coastal trade in lumber. The ships [19] they had were 
operated Pacific Coastwise and this would be able 
to go to the Eastern Coast, and instead of shipping 
by rail—and J don’t want to give the impression 
that all of their shipments prior to this time were 
in their own ships or offshore ships, of course they 
sold lumber abroad which went on other ships. They 
weren’t interested in that, but this was a new ven- 
ture, and they were exceedingly interested. It was 
because of the difficulty in New York, and the 
sellers had their office in New York—I am trying 
to be as accurate as I can—I think it was about two 
weeks or two weeks and a half before the occur- 
rence in California, he was back there for several 
days and we were negotiating, attempting to ne- 
gotiate with the Wenasha Woodware Company, 
which had timber holdings up in the basin, the 
south fork where the Irwin-Lyons interests were, 
they had their road system which, at that time, I 
imagine would be—oh—twenty-five to thirty-five 
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miles in length, main traveled road. Of course, we 
had had a number of conferences, that was down 
in Coos Bay, and the Wanasha people desired to 
have loeal counsel here go over the matter, and 
an appointment had been made for the manager 
of Wanasha Woodware Company and their two 
men in charge of their logging to come to Portland 
and Mr. Lyons and I to meet with them in my office. 
The date had been fixed and Mr. Lyons took the 
night plane, and to go across the country, he was 
up all night. We met as soon as he could get to the 
room, change his clothes and get a bath and shave 
and come to my office. [20] We had rather spirited 
discussions, because Wanasha Woodware Com- 
pany knew particularly what their interests were 
and Irwin-Lyons knew, Mr. Lyons knew what 
Irwin-Lyons interests were. It was very spirited 
and it went on for hours. I tried to see whether T 
had any memorandum as to the number of days 
he was in Portland. It was more than one day. It 
might have gone as long as three, but it certainly 
got into the second day, and after that, he left to go 
down, first to the mill, and whether he was going 
to San Francisco on his way down to Palm Springs, 
T don’t know, but I know he was going to Coos 
Bay, and well—that brings that to the end. The 
hours were long. He did not seem exhausted, ex- 
cept—or tired, except in the morning or, say, im- 
mediately after he had been up all night, but his 
mind was clear. He was vigorous and we arranged 
+o have lunch together. I think one night we had 


vs. Jane S. Lyons 09 


(Testimony of Robert F. Maguire.) 

dinner together and we walked from our office up 
to the club, which was something like six blocks 
and he was stepping—while I have got a good 
long stride, I was having to extend myself to 
keep up with him. 

Now, at that time, there was the question of re- 
writing his and Mrs. Lyons’ wills. I may say that I 
had drawn the first wills sometime, I think early in 
the ’40’s, along in—I have forgotten the date that 
Congress had posted the Marital Reduction Act, and 
it was necessary for tax purposes to avail them- 
selves of that. I tried for a number of months to 
get Jim, and I had been down to the mill or talking 
on the phone that we [21] get together and get 
your will drawn up and straightened out. He 
laughed and would say, ‘‘ All right.’’ Finally—I was 
concerned about it because they had a company 
plane, they had a good commercial plane. It was a 
twin-engine Beacheraft. There have been—once or 
twice particularly in the wintertime when they were 
flying from Coos Bay to somewhere, they had run 
into icy conditions and on one occasion had a good 
deal of difficulty in making a landing. I kept tell- 
ing him, ‘*‘You’re riding in that plane; Irwin is 
riding in that plane and your wives sometimes ride 
in the plane, and if that thing don’t stay up there 
and you don’t have a modern will, why, you’re 
going to be out.’’ Sometimes I got him on the phone 
and then he had gone on down to Palm Springs, 
and I said, ‘‘I want to get down there if you’re 
not going to come up to Portland.’’ So he flew up 
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in their own plane, he was not the pilot, to Coos 
Bay and from Coos Bay up here and Mrs. Lyons 
stayed down there so Mr. Lyons and I got on the 
plane and we flew down to Palm Springs, and I 
drew their will. I would say they are rather long 
wills, because both of them had matters of trust 
for the benefit of the children and some various 
state taxes and to take advantage of the marital 
deductions. We couldn’t get a stenographer in 
Palm Springs, so I had to write it down in short- 
hand and read it to him and had them execute it 
with witnesses, and then I carried it back to Port- 
land. I had it put in typewritten form and sent 
the form. Now, while we were there, we were there 
several days, they had their cottage or [22] house 
on the Choke Tree Ranch property, the south part 
of it, and Jim was quite a hunter and he loved 
wild life. He tramped all over the place, and up to 
the foothills and in the canyons. He wanted to 
show me a field bird—I am not a hunter—and I 
think it was a kind of quail, rustic quail or Mexi- 
can quail. It was not the kind of quail we have up 
here, and then we went down—we tramped over the 
duck club, we went down to see that and tramped 
over that. He was interested in the duck club, and 
we tramped over the fields and looked at the trac- 
tors and the seeders, and he was just going all the 
time. 

They had two children, and after the elapse of 
a number of years, in November of 1952, they had 
a second little girl, and there was a question of 
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whether they wanted to make any special provisions 
for that child in the wills, because they had made 
gifts to the two older children and those were held 
in guardianship. Well, I tried to get Jim to come 
up or let me come down there and go over it, but 
he was busy and finally on this trip, I said, ‘‘Those 
wills ought to be drawn. If that plane of yours 
goes down, you have got a lot i 

Q. On the trip, you refer to the business trip? 

A. When he came from his business trip to New 
York and we had these conferences. Well, in the 
original will Mrs. Lyons had made some special 
gifts of jewelry, and I said for him to talk to Jane 
and see what she wanted to do and he said he 
would see what she wanted to do in connection 
with Sally. Well, 1 waited [23] several days and I 
didn’t hear from him. I ealled him up and I said, 
‘What does Jane want to leave to the baby?’’ He 
said, “‘J think she wants to give the new baby a 
pearl necklace.’ I think it was from her jewelry, 
and that, I am quite sure, was the day before he left 
on this fishing trip. It couldn’t have been more 
than two days. 

Q. You are referring to the fishing trip upon 
which he died? 

A. On which he died, yes. I had started out—I 
had a rough draft of his will and I hadn’t started 
on Mrs. Lyons’ will because I didn’t know what 
she wanted to do. I may say this, he certainly 
showed no particular interest in getting the will 


62 Underwriters at Lloyd’s, Lon., Lng. 


(Testimony of Robert F. Maguire.) 
changed to cover the new baby. He didn’t hurry 
about it and J guess that’s that. 

Mr. Beebe: That’s all, Mr. Maguire. 


Cross-Examination 
By Mr. Kriesien: 


Q. Mr. Maguire, do you know whether or not 
Mr. Lyons suffered from gout during the period of 
years that you knew him? 

A. This year—I would think it was somewhere 
in 749, ’50 or ’51, I probably could look through 
my files and get that. He had an automobile ac- 
eident in Coos Bay on a frosty morning, the car 
skidded to avoid some youngster on a bicycle. He 
was thrown from the car. He had a number of 
broken ribs, his nose was broken and he was badly 
bruised all over. I saw him, I went down there, 
not because of the injuries but on business. He [24] 
had just come home from the hospital. Thereafter, 
he commenced to show some symptoms of gout. I 
ean speak of this, because there was a claim under 
the policy for the accident and for the treatment 
and disability rising at that time. Dr. McKeown 
‘was his attending physician there, Dr. MeKeown 
of Coos Bay had the thought that it would be good 
for him to go down there and get out in the sun- 
shine. I don’t know precisely how long he was laid 
up with that. 

The Court: What were his lving habits, Mr. 
Maguire; was he a heavy eater? 
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The Witness: No, I wouldn’t say that he was. 
I noticed that particularly when we were visiting in 
Palm Springs. The food was good but it was not 
lavish. Certainly I would say, although they had 
help, that their table was probably less amount of 
food or variety of food than one would expect. No, 
I wouldn’t say he was a large eater. 

The Court: Was he a heavy drinker? 

The Witness: Occasional drinker, I don’t know 
whether he was a heavy drinker—don’t misunder- 
stand me—when I was out with him and he— 
for a number of months I know he would not take 
a drink at all. But certainly it was never except 
for social occasions when we went out to dinner or 
there at Palm Springs that I think we probably 
had a couple of cocktails, maybe a couple of high- 
balls. Now, that is my limit of knowledge on that, 
my own personal observations. I know that for 
months he didn’t [25] drink at all. 

Q. (By Mr. Kriesien): Did you ever have oc- 
casion to talk with Ross McKeown of Coos Bay 
about Mr. Lyons’ health? 

A. Yes, I did. That was the time when there 
was a question as to whether or not the gout was 
of traumatic origin and I—and we were negotiat- 
ing with the insurance company. I negotiated—it 
was Lloyd’s, wasn’t it—I believe it was Lloyd’s 
on that and the question was whether or not there 
were occasions of gout at the time he was put on the 
plane to go down to Palm Springs. I did discuss 
with Dr. McKeown about that and I don’t know 
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whether you want me to testify about what our 
conversation was, but I will be glad to do it, I 
don’t want to volunteer it. 

Q. Mr. Maguire, I believe it was Glens Falls 
instead of Lloyd’s that covered that. Could you be 
mistaken on that? 

A. I could be very well mistaken on it. 

Q. Did Mr. McKeown ever advise you that Jim 
Lyons had to slow down and take it easy? 

A. No. 

Q. Did he ever advise you about the occurrence 
on May 12, 1950, about Mr. Lyons? 

A. You mean at the time? 

Q. Or thereafter? 

A. Yes, he talked to me about it by long dis- 
tance telephone on Saturday and I think a number 
of—no, I am afraid not, that was on the gout propo- 
sition. That’s the only one I can be certain [26] 
of was the one recently—on last Saturday. 

Q. When you talked to Mr. Lyons the day be- 
fore, the day or two before he was leaving on this 
fishing trip; did he tell you about the fact that 
he was having pain in his chest and radiating pain 
down his arm? A. No. 

Q. Didn’t indicate that he was sick at all? 

nN | ING, 

Mr. Kriesien: That’s all. 


(Witness excused. ) 


The Court: Call your next witness. 
Mr. Maguire: Call Mr. Hawk. [27] 
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WALTER C. HAWK 
was thereupon produced as a witness. for and on 
behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Maguire: 


@. Will you state your full name, Mr. Hawk? 

A. My full name? Walter C. Hawk. 

@. And do you have a nickname, that you are 
known by? A. Normally called Chick Hawk. 
What is your business? 

I am a gunsmith, sir. 

Js that gunsmith ? A. Yes. 

Here in the City of Portland? 

Yes, for a number of years. 

About how many years have you worked as 
a gunsmith ? 

A. Well, right close on to the half-century mark. 

Q. And what makes of guns are you familiar 
with? 

A. Just about all of them, I guess, however, I 
am more familiar with some than I am with others. 

Q. Are you familiar with this gun which you 
just brought to the courtroom? A. Yes. 

Q. What make is that? [28] 

A. That is a Winchester Model 12 magnum 
shotgun. 

Q. Are you familiar with that make of gun? 

A. Very muchly. 


OPOS Pe 
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Q. Are you a representative or do you have any 
connection with the Winchester arms? 

A. I have a gunsmith’s agreement which has 
been in effect many years with the Winchester Re- 
peating Arms Company and also another desig- 
nation from the Owen Corporation who now owns 
Winchester and that agreement entitles me to ob- 
tain and replace and repair all of those intricate 
parts which the average individual would not have 
access to. I believe that covers it. 

Q. This gun which I have immediately in front 
of me was delivered to you by whom? 

A. Mr. William Morrison. 

Q. From Maguire, Shields, Morrison and Bailey? 

A. I beg your pardon? 

Q. Now, we have not put any testimony as to 
where the gun came from, if I may inform counsel. 

Mr. Kriesien: You may assure me that this is 
the gun that was in his possession. 

Mr. Maguire: I will now state for the record, 
that this gun was delivered to me after Mr. Lyons’ 
death by Mr. Howard Irwin, who is one of his 
business associates and who was the owner of the 
yacht on which they were making this trip. After 
receiving it from him, I put it in the vault of the 
Union Pacifie Company [29] Legal Department 
where it remained until Mr. Morrison, one of my 
partners, took it out to Mr. Hawk. About how long 
ago, Mr. Hawk, approximately? 

A. Well, I could look on my record. I don’t 
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exactly recall the date, but it’s probably been two 
or three weeks ago. 

The Court: Will you accept that statement? 

Mr. Kriesien: I accept it, yes, sir. 

Q. (By Mr. Maguire): I would like to have 
this marked as an exhibit. While the clerk is doing 
that, I am going to ask Mr. Hawk to open it. 

A. I should have opened it when I carried it in, 
however, I am positive that there isn’t anything 
in it. 

@. There is nothing in it? 

A. No, there is not. It is perfectly in the clear. 

The Court: Are you offering that in evidence 
for identification or what? 

Mr. Maguire: I am offering it in evidence now, 
your Honor. 

The Court: Let it be received. 

Mr. Kriesien: No objection. 

The Clerk: Marked Plaintiff’s Exhibit 1. 


(Whereupon, a Winchester Model 12 mag- 
num shotgun, marked Plaintiff’s Exhibit 1, was 
offered and received in evidence.) 


Q. (By Mr. Maguire): When you received this 
gun, Mr. Hawk, did you make an examination of it 
and its mechanism? [30] 

A. Completely, yes. 

‘Q. You took it entirely apart? 

A. Yes, I disassembled it. I was very careful 
when I did it, because I was told to be very careful 
and make sure that 1t was looked over thoroughly. 
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Q. Very well. Did you clean it? 

A. I wiped the barrel out because there was 
some rust in the barrel, however, I didn’t clean the 
action, I merely examined it thoroughly and then 
replaced it as it was. The gun has some residue and 
dirt in the action which is accumlative over the 
period of the use of the gun and I left that as near 
intact as possible. 

Q. Did you cock it and pull the trigger before 
you disassembled it? 

A. Did I cock it and pull the trigger? 

Q. Yes, before you disassembled it? 

A. Oh, yes, sir. What I done was take the gun 
down and took the action right out, that was what 
I was told to do and I didn’t—I don’t reeall—tI 
might have operated it. I don’t think that I did 
because I simply turned it over. I can do the same 
thing in half a minute or less. All I got to do is 
take one screw out and take this action apart. 

Q. Now, what can you say as to the length of the 
barrel of that gun, as compared with that of the 
ordinary shotgun ? 

A. This particular gun here has what is known 
as a 32-inch full choke [81] barrel on it, which is 
two inches longer than the average gun of this 
type. This is a magnum shotgun and ordinarily 
they have 30-inch barrels. 

Q. What can you say—or withdraw that. When 
you speak of a magnum, what does that refer to; 
what does that mean? 

A. The magnum is a specially designed and a 
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specially built gun that will take a shell which is 
considerably more powerful than the regular, what 
is commonly called the express field load. In other 
words, there is more powder and more shot in the 
shell, and the shell is of longer length. It is three 
inches over all and the average shell is two and 
three-quarter inches and the powder eharge in the 
magnum is heavier. Likewise the amount of shot is 
heavier than the straight express load. 

Q. What is the difference in powder load in a 
magnum shell of that caliber—for that caliber gun 
as compared with the powder load in the other kind 
of shell? You say the ordinary shell? 

A. Well, in vour express load you have a 
three and a quarter or a three and a half grams of 
powder and you have one and one-quarter ounces 
of shot. In the magnum load, which is heavier and 
a longer shell, you have four and a quarter grams 
of powder—that is bulk measure, of course—and 
you have one and five-eighths ounces of shot and 
that is in the heaviest load. Now, of course, this gun 
will operate as effectively with any load that is 
around that par as it would with a magnum. It 
can be used in the field. These guns are ordinarily 
what is known as [32] a field load and then if we 
want a lot of extra soup or pressure for reaching 
right out there, then they would put the heavier shell 
in it. It shoots both directions. 

Q. Well, what do you mean by that? 

A. Well, it backs up just as much as it goes for- 
ward. I am not husky enough to handle one myself. 
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Q. Well now, have you made any measurements 
of that gun and have you those measurements writ- 
ten down? 

A. Yes, I—if it is permissible—I think I have 
it in my mind. However, the total length of the gun 
over all is 51 inches from butt to muzzle and I will 
check it to make sure. I think it was 13%4 inches 
from the trigger to the base of the recoil pad and 
3714, inches from the muzzle to the trigger. Now, 
do you want the weight of the gun? 

Q. Yes, if you will. 

A. Well, I didn’t weigh it, but I know approxi- 
mately what they weigh around 814 pounds. 

Q. Did you make any other measurement of the 
eun other than you have described? 

A. Nothing, except the—I know what the reg- 
ulation stock length is and this stock is 144 of an 
inch shorter than the average regulation stock. It 
has evidently been cut back and made to fit some 
individual. 

Q. Now, after—have you made tests as to the 
condition of the mechanism of the gun, as to 
whether it was in good working [33] order? 

A. Oh, yes. The gun is in perfectly legitimate 
working order to the best of my knowledge and 
from what I can determine. I did check the gun to 
see if it could be bumped hard enough to cause it 
to explode or to cause the trigger to release itself 
with the live primer in the chamber. Of course, now, 
T didn’t put a loaded shell in this, I simply took a 
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loaded shell and removed the powder and shot and 
left the primer intact and then placed it in the 
chamber and closed the action, left the safety lock 
disengaged and then rammed her onto a cement 
block not once, but a number of times trying to 
see if it was possible to cause the trigger mechanism 
to operate. In fact, I struck it so hard that the in- 
ertia of the firing pin itself would make a very, 
very, very slight impression in the primer. But not 
enough to explode it and I don’t think that it could 
be struck hard enough to cause the gun to discharge 
unless it was tripped by the trigger, and the safety 
lock would have to be off to do that. 

@. When you say you jammed it on the cement 
floor, was the safety off, at that time? 

A. Qh, yes. 

Q. And is the safety on that gun what—strike 
that. That question was, does the safety on that 
gun do anything with respect to the operating 
mechanism ? 

A. When the safety loeck—the trigger lock as 
we call it—or the safety lock as commonly known, 
it’s a erossbar lock, that [34] when the lock is 
placed into position it locks the trigger completely 
against the sear, which is an integral part of the 
hammer. It is a notch that is cut into the hammer 
itself and there is a spring under the trigger which 
engages the trigger itself against the notch in the 
hammer lock and whenever this crossbar is pushed 
over to lock that, it is absolutely solid. It cannot be 
moved one way or the other. Then, when it is re- 
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leased, there is a notch in the safety lock which 
leaves enough room so that the trigger can be 
pulled back far enough to release the sear from the 
hammer notch and that in turn releases the hammer 
and of course that in turn hits the striker. Now, 
T noticed and checked that very thoroughly for 
the simple reason that sometimes, it isn’t commonly 
that way, but I have run into one or two in the 
last fifteen or twenty years that the safety lock 
would become worn enough that it would allow a 
ereepage in the trigger which in turn would not 
allow the gun to be discharged when it was pulled 
back but it would hang and then when the safety 
lock was released it would go off. But this doesn’t 
show that at all. This is in perfect operation so 
far as the mechanism is concerned. 

Q. Well, when the hammer hits the shell, it 
hits—what do you eall that—a cap? 

A. Well, that’s all, the first firing pin, that is 
a striker, we call it the striker. It’s the firing pin. 

Q. Well, the hammer hits the firing pin; is that 
it? [85] 

A. Yes, the firing pin—I have one of them here 
in my hand (indicating). This is inserted, it’s 
fastened into the bloek, in the breach block which 
is the block that stands behind the shell and this 
is a reciprocating part of the block itself and it 
has a safety lock on it which disengages the action 
until the block is completely into position and 
locked so that there could be no chance of a blow- 
back or gas escaping or anything of that nature, 
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and before you can pull the trigger on this par- 
ticular weapon it must be locked into position, and 
when it is locked into position, then the firing pin is 
automatically released in the block so that it slides 
back and forth. It travels, oh, not over three thirty- 
seconds of an inch and it is not an integral part 
of the hammer. The hammer, it works from a differ- 
ent part of the gun and when it is released it sim- 
ply comes up on a camber and it strikes on the 
end of the firing pin, which drives the firing pin 
forward and it touches the detonator or powder. 

Q. What is the nature of the material: in that 
detonator ? 

A. There are several different solutions. In dif- 
ferent ammunition, there are different solutions 
that are used. Hower, they are all more or less in 
the nature of—they are a mercuric composition, 
all right, ordinarily. 

Q. I have heard of fulminate of mercury, is 
that 

A. Fulminate of mereury is ordinarily the solu- 
tion used. Now, there are different forms of it. [36] 

Q. Well, I don’t think—we don’t need to go into 
that. It is made up of something which is in solu- 
tion ? 

A. It’s in solution when it is poured and then 
it hardens. Just the same as you make matches. 
They are in solution when you dip them, too, but 
they harden. 

Q. I see. 

A. And then on the inside of the detonator 
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there is a little anvil which is placed in there which 
sets up against the primer cup or the battery cup 
of the shell itself and then this anvil sits in solidly 
and there is a space in between which is loaded 
with this primer solution, and the instant that is 
aggravated by contact or by the blow or by heat 
or anything that will disturb it, causes a flash, the 
same as the flash of a match when you strike it. 
That, of course, kits forward and ignites the pow- 
der which develops the gases which drive the load 
from the end. 

Q. I see. Now, did you test the trigger for the 
trigger pull? A. Did IT test it? 

Q. Test the trigger for the pull? 

A. You mean for the amount of pressure neces- 
sary—— 

Q. Yes. 

A. Yes, I put the regular seale, regular trigger 
scale, which is not—they are not completely ac- 
curate—but they are very, very close to it, within 
possibly an ounce or maybe less than that. I would 
say a lot less than that, but I will be conservative 
and [37] say within an ounce and the trigger pull 
on this gun, testing it from different angles, there 
is a slight deviation like pulling against one side or 
the other, but the very least pull that I could bring 
on it was approximately 444 pounds, and the 
heaviest pull I could produce was very close to 5 
pounds. 

Q. Now, how did that trigger pull compare with 
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the ordinary trigger pull of the kind of gun of that 
kind ? 

A. It is heavier than the average pull on a mag- 
num. They are usually heavier than most other 
guns due to the enormous amount of recoil, but this 
type of gun is only set to be manually operated, 
and consequently it is not as necessary to have a 
heavy trigger as is on this particular type of gun 
as some of the others. With a lighter pull, the recoil 
of the first one might kick the next one off, but I 
would say that this is an average normal trigger 
pull. Ordinarily my own guns I use it about—in 
this particular type of weapon, approximately 3 
to 314 pounds. 

@. In other words, if I may approach the wit- 
ness, your Honor, if you pull this trigger, it takes 
more pressure than it would the ordinary gun? 

A. Yes, it would. That is, than the average gun. 
Of course, some of them are heavier than that, but 
most of them are not. 

Q. Now, did you make any tests of taking an 
instrument and pulling it across the trigger? 

A. Yes, I did that. [39] 

Q. Not directly back and forth, but across it? 

A. Yes. It can be tripped by putting a finger 
across there and tripping it if you want to do it. 

Q. Now, is that gun, assuming that in going 
through the brush or underbrush and if it caught 
on a twig, would that gun go off; could that dis- 
charge the gun? 

A. Well, certainly, it could. It could discharge 


76 Underwriters at Lloyd’s, Lon., Eng. 


(Testimony of Walter C. Hawk.) 

by swinging and hooking on a bootstrap if it hap- 
pened to strike the trigger. Sure it could, you bet 
your life. Any gun can if the safety lock is off. 

Q. I see. But if you had the safety lock on, 
whether it is pulled against a piece of wood, a 
trigger or twig or anything like that, it couldn’t 
be discharged ? 

A. No, you could take a hammer and pound it, 
you could break the trigger, but vou cannot dis- 
charge it otherwise, you would have to break some- 
thing to do it. 

Q. Now, is there any way or—strike that. Is 
there such a thing as a defective primer or what do 
you call it? A. Yes. 

Q. If there is a defect in the cap, would a shell 
explode? 

A. Well, from a jar or something of the kind 
it could, yes, it could. 

Q. Have you known instances where a gun did 
discharge, when a trigger was not activated ? 

A. I know of two instances where revolvers were 
—not a revolver— [40] one was an autoloading pistol, 
that were dropped and those guns did discharge 
‘without the primer being crimped in the gun. I 
don’t know of any cases where a gun has discharged 
from a defective primer. Of course, primers, that 
would be one in a million or something of the kind. 
That is possible, yes. It is possible a jar could do it. 

Q. What kind of a defect would have to exist 
in the primer of a shell to enable this to happen, 
what vou just testified about? 
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A. <A crack through the solution from—well, for 
instance, if you had poured solution in the primer 
itself and that was to have been cracked in some 
manner or broken so that there would be the tiniest 
type of friction, then it was jarred so that those two 
or those integral parts of that solution itself, which 
is itself not unlikely, that it could happen to go off, 
but it would be the same thing as handling a 
dynamite cap and sticking a needle into it. The heat 
from the needle would be enough to explode it. and 
if those parts in there were jarred and if they hap- 
pened to be fractured in any way, those parts of 
the solution itself, it is possible that it could ignite. 
I dropped a shotgun shell one time on the floor 
and it went off. It just went off. That’s all. It was 
right out of a brand new box. Now, that could hap- 
pen, but it’s very, very, very seldom that you ever 
hear of anything of that. kind and in fact, it’s so 
seldom that a lot of people think you are crazy 
if you talk about it. I have witnessed two occasions 
that did explode that way over a period [41] of 
forty years. 

Mr. Maguire: You may inquire. 


Cross-Examination 
By Mr. Kriesien: 

Q. Mr. Hawk A. Yes, sir. 

Q. To discharge this shotgun by having it come 
into contact with a twig, do I understand that that 
twig would have to exert a pressure of approxi- 
mately 414 to 5 pounds? A. It could, yes. 
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Q. And it would require a tugging on a twig, 
would it not? 

A. Yes, it would require a striking or a pulling 
blow or whatever you might want to call it of that 
much, because that is what the trigger registers and 
reads. 

Q. And likewise, you mentioned about a contact 
with a bootlace, that would also have to be caught— 
or bootstrap—and exert a pressure of 4144 to 5 
pounds ? 

A. Any type of pressure that was put on the 
trigger, providing the lock is disengaged, and that 
it is in the firing position, it wouldn’t make any dif- 
ference how it was done, you could drop a rock on 
it or strike it and it would knock it off or you could 
hook it onto something and it could knock it off. 
There is a thousand ways that those things happen. 
They happen every day. You pick up the news- 
papers and read about it, because he didn’t have his 
safety lock set. [42] 

Q. All right. Mr. Hawk, one other question. In 
your examination of that gun, was it plugged or 
would it hold five shells? 

A. Well now, I didn’t take the magazine down 
because that had nothing to do with the action. I 
don’t think—I can tell you in about a half a minute 
by examining it right here. I never removed the 
magazine at all. 

@. Would you be so kind as to examine it, Mr. 
Hawk? 

A. Yes, you bet. I didn’t have any idea about 
the magazine, because this bolt up here is going 
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up the barrel and the forearm, and this is the best 
end right here, in here (indicating). I can mighty 
soon tell you, all I have to do is check it with a 
pencil. This magazine is plugged, sir. 

Q. Thank you, you may resume the stand, Mr. 
Hawk. What do you mean by a plugged shotgun? 

A. Well, you see in certain states, such as 
Oregon, Washington and quite a number of the 
states, they have a law in effect, it’s been in effect 
for some time, that no gun could be used in the 
field with over three loads in it. That is in a shot- 
eun and these guns are built to take five shells in 
the magazine and one in the barrel or one in the 
barrel or four in the magazine and it is according 
to the length of the magazine on them, they will 
then function and operate five shots without re- 
loading, and consequently there has to be a firm plug 
in it that couldn’t possibly be removed unless you 
disassemble it. So that in the states where this law 
is in operation, if you [43] got caught out in the 
field with a gun that will function and operate even 
though you have only got it loaded with three shells, 
if they check it and find out that it will take more, 
you are subject to confiscation and so on and go 
forth. 

Q. Then, as I understand it, Mr. Hawk, this gun 
being plugged would hold two shells in the maga- 
zine and one in the chamber? 

A. Two in the magazine and one in the cham- 
ber, that’s correct. That is two magnum shells as 
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T notice there from the length of the pencil, that L 
don’t think it—well, it wouldn’t be possible to even 
put three field loads in the magazine, according to 
the length of the pencil, unless my guess is way off. 

Q. Thank you, Mr. Hawk, that is all. 

The Court: You may be excused, sir. Next wit- 
ness. 

Mr. Maguire: Call Mr. Neal. [44] 


LEONARD LEROY NEAL 
was thereupon produced as a witness for and on be- 
half of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Maguire: 


Q. Where do you live? A. Coos Bay. 

Q. How long have you lived in and around Coos 
Bay, Coos County ? 

A. Around that area most of my life, right at 
Coos Bay about twenty years. 


Q. What is your business? A. Logging. 
Q. And have you run a logging business of your 
own? A. Part of the time, yes. 


Q. And have you acted as the logging superin- 
tendent or woods superintendent for any concerns ? 

A. Yes, for Irwin-Lyons. 

Q. How long were you employed by Irwin- 
Lyons? 

A. Just a little bit of a guess, but I think about 
sixteen year's. 
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Q. During all of the time, were you engaged as 
woods superintendent ? A. That’s right. 

Q. What were your duties? 

A. Oh, generally woods supervision. [45] 

Q. Does that mean you were in direct charge or 
supervision of the logging crews? 

A. That’s right. 

Q. Your logs being loaded out from the woods, 
was that under your supervision ? 

A. That’s right, the whole operation. 

Q. The whole woods operation. Where was the 
—where were the logging operations of Irwin- 
Lyons Logging Company for five or six years prior 
to 1953? 

A. Well, they are on the south fork of the Coos 
River, out from Coos Bay, I’d say from thirty miles 
to fifty along in this stretch of country. 

Q. Did the Irwin-Lyons Lumber Company build 
roads into this district themselves? 

A. 'That’s right. 

Q. Did you have anything to do with the road 
building ? A. Would you repeat that? 

Q. Did you have anything to do with the road 
building ? 

A. Well, yes, considerable, about the same as the 
rest of the logeing operations. 

Q. I take it you were well acquainted with Mr. 
James A. Lyons; were you not? A. Sure was. 

Q. How long had you known him? 

A. Well, I have always known of him, probably 
twenty-five years, knowing him very well. 
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Q. Had he had any woods experience? 

A. “Oh, all of his life, more orless 

Q. And had he had any sawmill experience? 

A. Yes, a great deal. 

Q. Can you state whether or not he was me- 
chanically inclined ? A. Very much so. 

Q. When you were employed as woods superin- 
tendent, did you have any occasion to see and be 
with him frequently ? 

A. Oh, quite often, yes. He was very much out 
to see what was going on. I have been out in the 
woods with him a lot. : 

Q. And what can you state as to his vigor or 
activity ? A. Well 

Mr. Kriesien: May I inquire as to what time? 

The Witness: Well, I always figured he was very 
much alive in traveling around, I had to try to keep 
up with him mostly, rather than him with me. 

Q. (By Mr. Maguire): When was the last— 
possibly how long before Mr. Lyons died was the 
last time you and he went into the woods together? 

A. Well, I can’t say. 

Q. Approximately. One month, three months, six 
months or a year? 

A. Probably not more than two months, I’d 
say anyway. 

@. And was that up in the basin of the south 
fork of Coos River? [47] A. That’s right. 

Q. By the way, what is the nature of the land; 
is that land rugged land or what is the situation ? 

A. Well, they said there was to be flats that we 
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were going to log on, but I never found them. It was 
pretty rugged. 

Q. And in order to go over a piece of woods 
work when you were laying out a road or looking 
at timber, you had to do that on foot? 

A. Well, we had to go ahead of all roads and 
look at the timber and check the roads out and so 
forth. 

Q. And did that involve physical exertion of 
any extent, going and looking those things over? 

A. Very much so. 

Q. Now, did you have an opportunity—strike 
that. Did your duties require you to come into the 
mill office there at North Bend? 

A. Yes, occasionally I was in there quite often. 

Q. And did you have any occasion there to dis- 
cuss your duties and the program of the company in 
logging ? 

A. Yes, I made it a point to be in there quite 
often to talk it over with them in regards to the 
work out in the woods. He was my boss. 

Q. I see. You saw him quite often in regard to 
the work. Well, as between Myr. Irwin and Mr. 
Lyons, which one of those two would you say you 
came into contact with? [48] 

A. Well, with Mr. Lyons, practically all my 
activities. 

Q. Now, at any time, did you ever see or know 
of anything regarding any physical disability of 
Mr. Lyons’ breathing or color or anything of that 
kind? 
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A. I never noticed or never heard him complain, 
he never complained to me. 

Q. He was as active in the last year of his hfe 
as he had been in the previous years? 

A. Well, I would think so, pretty much. Of 
course, I myself had slowed down quite a lot. I 
couldn’t have noticed, but it seemed to be about the 
same. 

Q. You said he made no complaint about being 
able to breath or having pain or anything like that 
at any time to you? 

A. Not to me. I never noticed anything like that. 

Q. What can you say as to what his temperament 
or energy or lack of energy? 

A. Well, I always figured he had too much 
energy. 

Q. I think you may inquire. 


Cross-Examination 
By Myr. Kriesien: 


Q. I believe you stated, Mr. Neal, that the last 
occasion you had to be with Mr. Lyons was some 
two months prior to his death? 
~ A. It could have been right around there, he 
was up in the woods. 

Q. Were you aware of the time when Mr. Lyons 
had his gout [49] condition? A. No. 

@. He never mentioned that to you? 

A. No. 

My. Kriesien: That’s all. 
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The Court: You may step down, Mr. Neal. It’s 
almost twelve-twenty. 

Mr. Maguire: Your Honor, we could possibly 
put in the testimony of Dr. McBride. 

The Court: Let the record show that I am 
thoroughly familiar with the deposition of Dr. 
McBride. The record will show that I have read it 
and will read it again. 

Mr. Maguire: Thank you, your Honor, then may 
we have the original filed with the Court and re- 
ceived in evidence, if the Court please? 

The Court: Yes, that will be received in evi- 
dence. 

Mr. Maguire: In that case, your Honor, we 
might just as well adjourn. We have no short wit- 
nesses or anything of that nature. 

The Court: We will adjourn until two o’clock. 

Mr. Kriesien: If the Court please, I have a 
short memo here as to the laws as I promised the 
Court I would give it. 

The Court: This is in response to the memo 
filed? 

Mr. Kriesien: Not in response, just a separate 
memorandum. 

The Court: Very well, thank you. Two [50] 
o’clock. 


(Whereupon, at 12:20 p.m., the noon recess 
was taken until 2:00 p.m., after which proceed- 
ings were had and done as follows:) 


The Court: Proceed. 
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Mr. Maguire: May it please the Court, we would 
like to offer in evidence exhibits which I would like 
to have marked. 

The Court: It may be received and marked. 


(Whereupon, exhibits were marked as Plain- 
tiff’s Exhibits 3, 4, 5, 6 and 7 for identification.) 


Mr. Maguire: At this time, may the Court please, 
the plaintiff offers in evidence exhibits numbered 
3, 4, 5, 6 and 7, which have been so marked for 
identification in evidence. 

The Court: They will be received. May I in- 
quire was the deposition of Dr. McBride No. 2? 

The Clerk: Yes. 

Mr. Maguire: If your Honor please, Exhibits 
Nos. 5 and 6 for identification are the Glens Falls 
Indemnity Company policies and the proof of the 
loss that apply to the case in that connection, and 
in connection with the proof of loss, if your Honor 
please, it is stipulated between counsel that the 
same exhibits were attached to this proof of loss 
document as were attached to Exhibit No. 7 for 
identification, which is the proof of loss to Lloyd’s, 
and the doctor’s affidavits and so forth. Counsel 
don’t have them, and he asked to see them and 
we are agreed that these were the same as to both 
proof of loss [51] that is in—that is the inclusion. 

Mr. Kriesien: So stipulated. 

Mr. Maguire: So we now offer them in evidence. 

The Court: They will be received in evidence. 

My. Kriesien: No objection. 
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(Whereupon, Plaintiff’s Exhibits Nos. 3, 4, 
dD, 6, and 7 were offered and received in evi- 
dence. ) 


Mr. Maguire: Your Honor can read them at his 
leisure. 

The Court: Very well. 

Mr. Maguire: If your Honor please, we have a 
motion picture operator and his equipment coming, 
and we were wondering if we could put Mrs. Lyons 
on, and withdraw her as soon as he comes? 

The Court: That will be satisfactory. 

Mr. Maguire: Will you take the stand, Mrs. 
Lyons? [52] 

JANE 8. LYONS 
the plaintiff above named was thereupon produced 
on her own behalf and, having been first duly sworn, 
was examined and testified as follows: 


Direct Examination 


By Mr. Maguire: 


Q. Will you state your full name, please? 

A. Jane S. Lyons. 

Q. Jane 8. Lyons? 

A. Jane Sullivan Lyons. 

Q. And you are the widow of James A. Lyons, 
the deceased in this lawsuit? A. Tam. 

Q. What was Mr. Lyons’ age at the time of his 
death? A. Forty-nine. 


Q. When were you and Mr. Lyons married? 
A. 1936. 
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@. How many children were born of that mar- 
riage? A. Three. 

@. And their names and ages? 

A. Their present ages are James Stuart Lyons, 
our son, now 15. Susan Jane Lyons, 12. Sally Atha 
Lyons, 3. 

Q. Sally was the baby that was born in Novem- 
ber of ’52, was she not? 

A. November 15, 1952. 

Q. November 15, 1952. At the time you married 
Mr. Lyons, what [53] was his business? 

He was in the lumber business. 

In what? A. Lumber business. 
Sawmill or logging or what? 

Sawmill and logging. 

At that time, with whom was he associated? 
IT beg your pardon? 

At that time, with whom was he associated ? 
Howard W. Irwin. — 

And that was prior, was it not, to the organi- 
zation of the Trwin-Lyons partnership; isn’t that 
true? A. Yes. 

@. At that time, did they operate what was 
known as Mill B? A. Yes. 

@. And there were certain logging companies 
procured and the lands in the woods? 

A. ‘Thats correct. 

Q. Now, about what was Mr. Lyons’ general 
physical characteristics as to height, weight or what- 
ever? You just explain it as well as you can. 

A. His height? 
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Q. That’s right. 

A. Height 5 foot 8 inches, weight 165 pounds to 
160 pounds and what was a very [54] energetic per- 
sonality, a busy man. 

Q. Well, that was at the time you were married 
or during the time of your married life together, 
were there any changes? A. Of what aspect? 

Q. I mean as to his activity. 

A. Qh, he was always—always had been a very 
active person. I could see no difference from the 
time we were married until the time of his death, 
so far as his general characteristic of being an active 
person. 

Q. Was he interested in his business? 

A. Very definitely. 

Q. Do you know whether or not he went out in 
the woods to look at timber or the operations during 
this period? 

A. Yes, that was definitely his interest and all in 
the business and his knowledge, so that he spent a 
great deal of time in the actual operation of the 
business. 

Q. You and Mr. Lyons acquired a rather large 
farm out in the outskirts of Coos Bay about five 
or six miles south of the city; didn’t you? 

A. That’s correct. 

The Court: Mr. Maguire, would you mind speak- 
ing a little louder? I am not deaf, but there is so 
much noise, that I have difficulty hearing you some- 
times. 

Mr. Maguire: I have been having a good deal of 
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dental work done, and I have a considerable amount 
of difficulty. What was [55] the last question, Mr. 
Reporter ? 


(The question was read.) 


Q. (By Mr. Maguire): And about when did you 
acquire that property ? 

A. Over a period of years we owned the ranch 
property where the house is now situated, which we 
term the south side of the road at the time we were 
living in town before we moved to the ranch, per- 
haps six years before we moved there. After we 
moved there a period of four years ago, we acquired 
more property. 

Q. The property you call the south side prop- 
erty, is the south side of the county road; is that 
correct; that bridge across the slough? 

A. Yes. 

Q. And the rest of the property is to the north 
of that? A. Yes, it is. 

About how many acres is embraced in that? 
A total of close to 500 acres. 

Did Mr. Lyons run cattle on that property ? 
Yes, we had Black Angus breed. 

And you raised horses? 

That’s right. 

I am not speaking about farm horses, were 
fhe blooded horses? A. Yes. 

Q. Did he take any interest in the running of 
that ranch as well as other business interests? [56] 

A. Yes, he did. 
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Q. Did he work there at the ranch in off hours 
or week ends with the actual operation of the ranch ? 

A. To a certain extent. We kept hired help on 
the ranch. 

Q. Do you remember the occasion when the 
meadow fields to the north of the road were diked 
and floodgates put in there? 

A. Yes. As to just exactly when that was, I don’t 
remember. 

Q. And did he take interest in that? 

A. Yes, he was supervising that to see that it 
was done according to the way it should be. 

Q. Was he a man of quite placid disposition or 
was he an active person? 

A. Certainly not quiet or inactive, very active. 

Q. What can you say as to whether that con- 
tinued up to the time of his death? 

A. Activity? Yes, very definitely. 

Q. Now, I believe you and he acquired a piece 
of residence propel'ty in Palm Springs several years 
before Mr. Lyons died? A. Yes, we did. 

And did you build on that? 

Did we build upon it? 

Yes. A. Yes, we did. 

But you did not purchase the house ? 

No, we built the house. [57] 

And did Mr. Lyons supervise that and take 
an active interest in the improvement of that prop- 
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erty? 
A. To the extent that we were there during the 
building, which was done in the summer months but 
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we made frequent trips to consult the architect and 
to supervise, but not there during the actual build- 
ing time to any extent. 

Q. Now, that was on what was known as the 
Smoke Tree Ranch property; was it not? 

A. That is correct. 

Q. And did Mr. Lyons take any interest there in 
any hunting clubs or—not at Coos Bay—or Palm 
Springs, down in Palm Springs proper, but it was 
in the valley? A. Yes. 

Q. Now, was there any—perhaps, your Honor, 
so we could get rid of this gentleman with the movie 
camera now ? 

The Court: Yes. 

Mr. Maguire: You may step down, Mrs. Lyons. 
Would it be satisfactory, your Honor, if we put the 
sereen up on this table (indicating) ? 

The Court: Surely, any place that is convenient. 

Mr. Maguire: I may say, your Honor, that those 
pictures which we are now about to display were 
taken by Dr. Chamberlain. He is going to take the 
stand later and I would like, with your Honor’s ap- 
proval, that as they are being shown, Dr. Chamber- 
lain, who is in the court now, give the narrative of 
where [58] and what circumstances these pictures 
were taken and we will then put him on the stand 
for testimony. While that is going on, your Honor, 
we may have the roll of film marked for identifica- 


' tion? 


The Court: Let it be marked. 
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Mr. Beebe: Counsel has seen it and we now offer 
it im evidence. 

The Court: It may be received in evidence. 

The Clerk: Plaintiff’s Exhibit 8. 


(Whereupon, Plaintiff’s Exhibit 8 was of- 
fered and received in evidence.) 


Mr. Maguire: Doctor, will you be sworn, please? 


FRANCIS CHAMBERLAIN 
was thereupon produced as a witness for and on 
behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Maguire: 


Q. All right now, as the film starts, Dr. Cham- 
berlain, [ want you to explain it. 

A. This film was taken about twenty-four hours 
before the accident, when we were on the boat be- 
tween Frales Bay and Cape San Lucus, this is 
Lower California. In the vicinity—this is our ship 
with the fishing gear out as we were fishing for 
marlin. 

Q. And when you see an individual in the pic- 
tures, will you please tell who they are? 

A. Yes. IT don’t thnk I have to explain that I 
am an amateur. That’s Dr. Rush and Mr. Lyons 
just behind him as they are fishing. Dr. Rush in the 
foreground and James Lyons in the background. We 
had our gear out for fishing for marlin, we were us- 
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ing the small rod, and the scene that we are just 
about to see, is where Dr. Rush is about to get a 
Sierra mackerel and Mr. Lyons is just beyond. 
That’s Dr. Rush and Mr. Lyons is just beyond Dr. 
Rush. That’s Howard Irwin with the high cap there 
pulling in the small fish. A Mexican pulling in Dr. 
Rush’s Sierra mackerel and this was—it don’t show 
—this was a fish that [60] we lost. Those are por- 
poises over in the distance that are all diving. The 
next scene will be the marlin—there is the marlin. 
Those are—those are porpoises, I am sorry. Now, 
this is going to be the marlin which Mr. Lyons has 
hooked. Now, you can see it Jump. We estimated it 
to be about 200 pounds and to be about six feet long, 
and this one he played for about a half an hour. 
This was the first marlin I had seen, but the boys 
and the old-timers explained that this was a good- 
sized one. In fact, it was so big that finally it broke 
the line and we lost it, after Mr. Lyons played it 
for about a half an hour.. The Mexican boy who is 
standing there—that’s the pole that is up—that Jim 
Lyons’ line is playing the fish with and now the 
fish has broken the line. This is Cape San Lucus and 
the entrance to the harbor as we came in. That’s at 
the very tip of Lower California where we landed 
and stayed, it was on shore. That’s looking at the 
country on the shore where we were hunting doves. 
This is the area just in back 

Q. Well. there seems to be a fairly flat level 
ground there and the hills in the back? 

A. Yes. This is Mr. Lyons on the ground and 
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Homer Rush is pointing out the car and the road 
nearby, the mesquite bush and the sand. 

Q. Is that Mr. Lyons’ body? 

A. That’s Mr. Lyons’ body against the mesquite 
brush and Dr. Rush pointing. That is Senor Ruiz, 
the port captain who took us on [61] the hunting 
expedition. That’s where we go in and out of town 
to try to get word to the police and the village up 
above. Just the scenes of the town while we waited 
to try to get word through to the police. That’s Mr. 
Howard Irwin going into the telegraph office. This 
is just a small Indian village of about 3,000 people 
at the tip of Lower California, and it was about a 
mile and a half from this little village where the 
accident occurred. Dr. Rush there, and I don’t think 
there is any more pertinent—I am not sure—it’s 
been quite a while since I’ve seen this film. 

@. You had taken some other film? 

A. I took two more rolls of film back at the 
body, including all of the inquest, and the local 
physician, the man who was in charge of the autopsy, 
insisted that I destroy, in their presence, the two 
rolls of film. 

Q. However, this one you saved? 

A. Thad gone back to the ship to get more films 
and had left this one on board. No explanation was 
given to me as to why, but we were in trouble and 
anxious to please the locals so that I didn’t object. 

Mr. Maguire: If it please your Honor, we hap- 
pen to have blown up in black and white several pic- 
tures of the body lying there. 
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The Court: That’s what I was going to ask you. 

Mr. Maguire: I think we can proceed, your 
Honor. 

The Court: Very well. 

Mr. Maguire: Mr. Clerk, I would like to have 
you mark and [62] give exhibit numbers to these 
three photographs. 

The Clerk: Plaintiff’s Exhibits 9, 10 and 11. 


(Whereupon, three photographs were marked 
by the clerk as Plaintiff’s Exhibits Nos. 9, 10 
and 11 for identification. ) 


Mr. Maguire: May I approach the witness, your 
Honor? 

The Court: Yes. 

Q. (By Mr. Maguire): I hand you here, Doc- 
tor, a photograph which is marked Exhibit 9 and see 
if you recognize that. 

A. Yes, I do. Dr. Rush is in the foreground and 
Mr. Lyons in the background. 

Q. That’s one of the pictures that were on the 
film ? A. Yes, sir. 

Q. Except not in color, and then I hand you a 
photograph marked Exhibit 10 for identification, 
can you state what that is? 

A. Yes, that’s Mr. Lyons’ body lying in the sand 
after the accident. 

Q. Was that taken after he had been moved and 
the tarp or blanket or what not put down? 

A. It was when I first saw him and I was about 
a mile away at the time of the accident, and I didn’t 
see him before that tarp had been put there. 
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Q. I see. The next is Exhibit 11 and Exhibit 11 
is what? 

A. Dr. Rush in the foreground and Mr. Lyons 
in the background, at the time Dr. Rush caught his 
fish. [63] 

Q. And the yacht, I think you called it the 
‘*Go-Gee’’? A. The ‘‘Jo-Jay,’’ yes. 

Mr. Maguire: We offer them in evidence, your 
Honor. 

Mr. Kriesien: Let me see them. We have no ob- 
jection. 

The Court: They may be received in evidence. 


(Whereupon, three photographs marked 
Plaintiff’s Exhibits Nos. 9, 10 and 11 were of- 
fered and received in evidence. ) 


Mr. Maguire: That’s all. We will withdraw him 
temporarily as the expert testimony and get the full 
story about this situation later from the witness. 

My. Beebe: If your Honor please, we will call 
Dr. Christen, please. May I have, at this time, these 
marked as exhibits? 

The Clerk: Plaintiff’s Exhibits 13 and 14 for 
identification. 


(Whereupon, documents were marked by the 
clerk as Plaintiff’s Exhibits 13 and 14 for iden- 
tification. ) 


Mr. Beebe: May the Court please, at this time 
the plaintiff offers in evidence Exhibit No. 12 for 
identification which is a photostatic copy of the re- 
port of the inquest in Spanish. 
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The Court: Let it be received. 

Mr. Beebe: Together with a translation which 
shal] be displayed to counsel, and which is Exhibit 
No. 13 for identification. 

Mr. Kriesien: No objection. 

The Court: It will be received. 

Mr. Beebe: And Exhibit No. 14 for identifica- 
tion. which is a transcription in the Spanish of Mr. 
Kriesien’s cross-examination [64] of Dr. Serrano, 
one of the Mexican doctors, together with a transla- 
tion attached thereto. which Mr. Kriesien, counsel 
for the defendant, has extended to us. 

Mr. Kriesien: No objection. 

The Court: It will be received. 


(Whereupon. Plaintiff’s Exhibits Nos. 12, 13 
and 14 were offered and received in evidence.) 


Mr. Beebe: Has the witness heen sworn? [65] 


DR. JOSE J. CHRISTEN 
was thereupon produced as a witness for and on 
behalf of the plaintiff and, having been first duly 
sworn. was examined and testified as follows: 


Direct Examination 
By Mr. Beebe: 


Will vou state your name, please, Doctor? 
Jose J. Christen/Y /F lorencia. 
How old are you? 
T am twenty-seven vears old. 
And what has been your education? 

A. After I finished high school. I took two years 
of college in the University of Mexico, and then I 
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had six years of medical training in the University 
of Mexico. The full name of the university is— 

Q. Well, Doctor, it has already been written on 
this piece of paper and so that it is correct, we will 
give it to the reporter and he can take it off. (Uni- 
versidad Nacional Autonoma de Mexico.) And what 
degree did you get at the University of Mexico City? 

A. Physician and surgeon. 

Q. Doctor of medicine and surgery? 

A. M.D., corresponds to M.D. 

Q. I see. And after your graduation from med- 
ical school, did you do an internship ? 

A. We are required to do internship prior to 
your graduation out, [66] so I had one internship 
in Mexico General Hospital, Mexico City, and then 
I thought I wanted to have more training and I 
came to the United States as an exchange visitor. [ 
went to Iowa, and I was at the Iowa Lutheran Hos- 
pital in Des Moines, and I took a regular rotating 
internship. After that, I went to Phoenix for sur- 
gical training. I trained in St. Joseph’s Hospital in 
Phoenix, Arizona, took first year of surgical resi- 
dency, and then I made up my mind about pathology 
and Dr. Lehman was so kind as to take me in his 
laboratory in the Good Samaritan Hospital here in 
Portland. 

Q. And when was that? 

A. I started on October Ist. 

Q. Of this year? A. Of this year. 

Q. 1955, and you are associated with Dr. Leh- 


man? 
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A. J wouldn’t say associated, I am under his 
supervision. 

Q. I see. May I have the Spanish document that 
I just introduced in evidence—that was too—may I 
approach the witness, your Honor? 

The Court: Yes. 

Q. (By My. Beebe): Doctor, I hand you a 
photostatic copy of a report of inquest which was 
conducted in Mexico, and I wish to refer you to the 
portion beginning ‘‘Dictamen emitido por los 
Peritos.’’ Do you see where I am? 

A. Yes. [67] 

Q. Now, Doctor, at our request—that is Mr. Ma- 
euire’s and mine last evening, long about 10 o’clock, 
did you examine this document and start to work on 
a translation on that immediately ? 

A. Yes. I examined the document and I wrote a 
translation of the part that corresponded to the 
physician’s—or what they say—I don’t know what 
would be the straight wording 

Q. An autopsy report? 

A. It is not quite an autopsy report. In Mexico, 
it is called ‘‘the lifting of a cadaver,’ raising it. 


The physician is asked to go and to examine the 
cadaver inside where it is. No one should have 
touched it and find anything that is surrounding it 
or corresponding to the death, and then he is author- 
ized to take it over to the morgue or any place where 
the autopsy can be performed, and then the autopsy 
report and the conclusion which would be the diag- 
nosis. 
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Q. I see. A. So, that’s what I translated. 

Q. That’s what you translated ? A. Yes. 

Q. Now, when you translated it, Doctor, for the 
Court, will you read it in English, that portion that 
you have? 

A. I quoted it down—I could—can try to trans- 
late it from memory without the written part, or I 
eould read my translation anyway. 

Q. Well, will you read your translation? [68] 

A. I have it here. 

Mr. Maguire: May I suggest, for clarification, if 
the witness can translate one sentence at a time in 
Spanish and then give it in English. 

The Witness: O.K. 

The Court: Well, I will tell you what I’d lke 
to do, I would like to take a copy of the Spanish 
and follow the doctor as he translates. 

My. Beebe: Fine, I have another one here, your 
Honor, so you won’t have to get down. 

The Witness: Well, he could read the report to 
me and I could tell him the translation. 

Mr. Beebe: Would that be satisfactory to your 
Honor or should I hand him this other one? 

The Court: <All right. Where do you want to 
start reading? 

The Witness: Where it says ‘‘ Habiendo sido—— 

The Court: ‘‘Habiendo sido solicitados por el.’’ 
What does that mean there? Translate as much as 
I have read. 

The Witness: ‘‘Having been asked by the prose- 
cutor of the town as auxiliary coroners’’—I thought 
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that was the translation, I don't know the American 
legal term—but these are the authorized physicians 
to go and check the cadaver, as I referred before, 
and they are not the nominees, but they are auxil- 
iary. I mean it’s not quite the ones that had the 
title, but they were auxiliary coroners. The under- 
written proceeded to the place [69] called Los 
Llanos at 10 a.m. on February 15, 1953, on the Cape 
of San Lucus.’’ 

The Court: On the 10th—— 

The Witness: ‘‘On the 10th of February to Los 
Llanos on the Cape of San Lucus, to inspect the 
cadaver of an individual of American citizenship.”’ 

The Court: Now, did 

The Witness: ‘‘To run on an individual—— 

The Court: Of American nationality ? 

The Witness: Of American citizenship. Nation- 
ality doesn’t quite give the same idea. 

The Court: I know, it is used in Spanish to indi- 
cate a citizen? 

The Witness: Yes. It’s an impersonal term 
which is difficult to translate in English. And then I 
used the past tense and says, ‘‘ When we removed to 
the above-mentioned place a cadaver’’ and there is 
where you stopped. 

Mr. Kriesien: If the Court please, we have a cer- 
tified copy in typewriting of the original. 

Mr. Maguire: I think it may be a little easier 
for your Honor to read. 

The Court: Let’s see. Where were we now? 

The Witness: ‘‘En la que se 
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The Court: What line is that on your page? 

The Witness: Well, eight from the dictamen. 

The Court: Well, this is going to be a long and 
painful process, gentlemen, now I can understand 
this and I am willing to accept the doctor’s trans- 
lation of this. The best I can see from the way it is, 
his translation is correct, if you are willing to accept 
that. 

Mr. Kriesien: I am going to accept that, if I can 
refer to the translation later. 

Mr. Beebe: We will accept that. 

The Court: Then I will let the record show that 
I will go over the translation and compare it with 
the original if it is satisfactory to counsel. 

Mr. Beebe: That is satisfactory. 

Mr. Kriesien: That is satisfactory. 

The Court: JI want to take a recess for about 
twenty-five minutes, there is a gentleman, a friend 
of mine that came in. The Court is in recess. 


(A short recess was taken.) 


The Court: Proceed. 

Mr. Beebe: May I have this marked? Dr. Chris- 
ten, you handed me the written translation which 
you have made and it has now been marked Exhibit 
No. 15 for identification, is that the written transla- 
tion that you have made? A. Yes, this is it. 


(Whereupon, a document was marked by the 
clerk as Plaintiff’s Exhibit No. 15 for identi- 
fication.) [71] 
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Mr. Beebe: We offer it in evidence, if the Court 
please. 
The Court: All right. 


(Whereupon, Plaintiff’s Exhibit No. 15 was 
offered and received in evidence. ) 


Q. (By Mr. Beebe): Now, Doctor, I hand you 
Plaintiff’s Exhibit No. 14 in evidence and ask you 
to give a translation of that. That is the interroga- 
(Testimony of Dr. Jose J. Christen.) 
tion, your Honor, of Dr. Serrano by Mr. Kriesien 
and the answers which he gave. 

A. It says, with a Roman number here, in our 
translation we found the part—it didn’t say part— 
but it should say it concerning—that says, then in 
quotation marks ‘“‘congested lungs and they were 
cut sections, a black lhquid blood seeped; the supe- 
rior and inferior lobes of the left lung were,’’ and 
then an undistinguishable word 

The Court: May I inquire, Doctor, did you not 
make that translation ? 

The Witness: This is not a translation. 

The Court: You mean you are translating it at 


sight? 

The Witness: At sight, yes. 

~The Court: All right. 

The Witness: And a word that has no meaning 
in Spanish, and then as 1f someone were asking it, 
‘Cis this the correct translation,’’ and then it says, 
‘““Ves,’”’ but it is obvious that someone made a mis- 
take there, instead of what they should say “‘fun- 
ejonados,’’? so they probably asked him the right 
question. I remember in [72] the original document 
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that it says, ‘‘funcionados,’’—I mean—it is not a 
good. word. 

The Court: Well, we are not here to criticize the 
use of the word, Doctor, we are just trying to get as 
literal a translation as we can. 

The Witness: J mean not as good, but I mean— 
I am criticizing the spelling—it is not spelled right. 

The Court: I can see that. 

Q. (By Mr. Beebe): What did you think the 
word should be and what did you think that means 
‘‘funcionados’’? 

A. I think it means fused together, meaning one 
single entity. 

The Court: A fusion, in other words? 

Mr. Beebe: Of the lobe of the lung? 

The Court: I think it is obvious that’s what the 
word means because the manner in which it is 
spelled here. 

The Witness: In the two documents, they have 
different opinions, and the two—when I answer 
‘“Yes,’’ I don’t think that anybody can just use this 
word for anything in Spanish. It doesn’t exist in 
Spanish, because I thought—or I think it must be a 
typographical error, and does this mean there was 
no congestion of the left lung and the answer ‘‘Yes.”’ 
There was in some part of the thing they said that 
both lungs were congested so it is only natural they 
answered they were congested. This is exactly the 
word mentioned over there and ‘‘funcionado’’ means 
that it is made in only one part, and J still say this 
is not [73] the right word and it should say ‘“‘fun- 
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ciovados.’? Maybe their region they used, but they 
do accept that it-—the fact was that it would make 
it one part, with this word they are making that— 
they are making just one entity, the lungs were in 
one entity, so at 

The Court: All right, let’s go on to the next 
section. 

The Witness: ‘‘Was there any evidence of anti- 
mortum clotting or embolus in the pulmonary 
artery,’’ and they say, ‘‘No’’ and then second—in 
our—this is not right—in our translation the peri- 
ecardium is thickened with adhesions to the dia- 
phragm and is that correct, and they say, “*Yes.”’ 
Then ‘‘Was the heart free from the pericardium in 
the pericardim’’? and they answer, “‘Yes.’’ Then 
‘‘Was there any adhesion to the wall of the heart,”’ 
and they say, ‘‘No.’’ This is confirmatory of the one 
part. ‘‘Was there any evidence of pericarditis in the 
wall of the heart?”’ They answer, “‘No, the evidence 
of pericarditis was the thickened pericardium and 
the adhesion to the diaphragm.”’ 

The Court: I agree with you so far. 

The Witness: Thickened pericardium means or 


had the meaning of an increase in the normal peri- 
cardium and they say, ‘‘Yes,’’ so the pericardium 
was thickened, the pericardic liquid was increased, 
‘Was this a normal aspect or was it purulent?”’ 
Answer: ‘‘It was cirrhosis, which corresponded 
pretty close, and it was not turbid like in aeute peri- 
carditis, as it would be in acute pericarditis, but it 
was transparent. Then third, [74] in our transla- 
tion it says the ‘‘aortic sigmoid valve in English 
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are called the semicircular or semilunar valves and 
were thickened and hardened.’’ 

The Court: Engrossed? 

The Witness: That means they were—that they 
were thickened and hardened with atheromatous 
plaques. Is this a correct translation? And they say, 
‘“Yes.’? And we found that there was hypertrophy 
of the left ventricle and then fourth, coronary ar- 
teries. Our translations were dissected and athero- 
matic plaques were found. 

The Court: Literally, it means encountered 
atheromatic plaques. 

The Witness: After the time they did that, they 
said, ‘‘Is this translation correct?’’ and they say, 
‘*Ves.’? What is the meaning of “‘los cuales’’? And 
they mean which this is a little screwed up because 
if I don’t know English and someone asks what is 
‘‘los cuales,’’ I would have a lot of trouble. I would 
tell you in Spanish. 

The Court: Well, that is when they answered, 
they said, ‘‘ Which ?”’ 

The Witness: but this has nothing to do with 


the medical 

The Court: What coronary artery 

The Witness: What coronary artery was dimin- 
ished. The anterior and posterior coronary arteries. 
In Mexico, we call it the anterior near the left coro- 
naries and posterior near the [75] right coronaries. 
That was not in English. ‘‘Which was the diminish- 
ment in the diameter? Impossible to answer.’’ They 
didn’t know. I mean—they—I don’t know—they 
just couldn’t answer it—then five, in our translation 
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relative to the biliary stone or gallstones. ‘‘ Abdo- 
men, liver red dark increased in weight and size, 
hardened or resistant to the cut section.”’ 

The Court: In other words, you mean he had a 
hardened liver; it was difficult to dissect? 

The Witness: Yes. ‘‘Gall bladder full of green 
dark bile in approximate amount of 40 e.c. He has 
two gallstones. One of one centimeter and the other 
one of three millimeters in diameter. Is this the 
correct translation?’’ and the answer is ‘‘No.”’ 

The Court: It is the followig—— 

The Witness: It is the following. The gall blad- 
der was full of green dark bile in an approximate 
amount of 40 ¢.c. containing two gallstones, one of 
one centimeter in diameter lodged in the union of 
the cystic canal with the common bile duct, what we 
call the common bile duct, and also one smaller of 
three millimeters in diameter in the fundus of the 
gall bladder. Both were free. Five, our 

Mr. Beebe: That’s the English translation? 

The Court: I want to say for the record, that the 
doctor’s translation appears to me to be an adequate 
one and a correct one. if vou gentlemen are willing 
to accept that. [76] 

Mr. Kriesien: We are, you understand. We have 
not had an opportunity to examine the translation, 
the other feature of it. 

The Court: Subject to any corrections that you 
care to make, gentlemen, if it 1s determined that 
such corrections are to be made. 

Mr. Beebe: You may cross-examine. 
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Cross-Examination 
By Mr. Kriesien: 
Q. May I have No. 15? That is the doctor’s 
translation. 
(Document is handed to counsel.) 
Q. (By Mr. Kriesien): Doctor, did you have 
occasion to examine a translation of the Mexican 


autopsy performed by John W. Wilson and com- 
pare that with your translation ? 


A. Not in total. 

Q. With reference to the autopsy? 
A. Yes. 

Q. Or investigation by the doctors? 
A. Yes. 

Q. 


I have not had an opportunity to go into it, 
in detail, but were there any variances in any ma- 
terial aspects between your translation and that of 
Dr. Wilson? 

A. At the time I examined it, I had not made 
my written translation, but I noticed some differ- 
ences in what I would say and what the translation 
said, so you could find some differences, yes. 

Q. But not in any material aspect? [77] 

A. I beg your pardon? 

Mr. Beebe: If the Court please, the witness does 
not know what the issues are in this case, and so 
to ask him whether 1t would be different materially, 
T don’t think it 1s competent. 
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The Court: Well, I think I will allow the ques- 
tion. I can realize how one translator of a particular 
document might use an entirely different expression 
which would amount to the same thing, but which 
would be different language. It wouldn’t change 
the substance of it, whatever that is. I think this is 
the way of getting it. 

Mr. Kriesien: I am asking if it is different, 
and the doctor practically admitted that the spelling 
is erroneous in some particular, and I would lke 
to get this cleared up. This is Plaintiff’s Exhibit 
13, which is the translation performed by Mr. Wil- 
son. 

(Document handed to witness.) 


Mr. Kriesien: On page 16. 

Mr. Beebe: Shouldn’t he also have the Span- 
ish 

Mr. Kriesien: I am going to compare the Eng- 
lish translation on page 16. Let us go down to the 
part about the heart, after upper and lower left 
pulmonary lobes were functional. That would be 
the 13th line from the bottom. 

The Witness: Yes. The upper and lower left 
pulmonary lobes were functional. This must be 
‘‘were fused.” 

Q. (By Mr. Kriesien): All right. You have in 
your translation [78] ‘‘the semicircular valves of 
the aorta were thickened and hardned with athero- 
matic deposits.’’ Now, is that semicircular or semi- 


lunar valve? 
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A. That is no difference anatomically. 

Q. I see. 

A. In Spanish, that is ‘‘sigmoid.”’ 

Q. You use the word ‘‘mitral valve,’’ is that the 
same as the left you use in your translation of it, 
‘‘mitral valve slightly hypertrophied, the left auric- 
ular ring slightly dilated’’? 

A. Yes, it corresponds anatomically to the same 
thing. I wanted to—it says here ‘‘of the aortical’’— 
it should say ‘‘aortic.’’ 

Q. Isee. I believe that is all, your Honor, there 
is no variance between the two translations, I can 
see, that are material. 


Redirect-Examination 
By Mr. Beebe: 


Q. On this question, Doctor, of the word ‘‘fune- 
tional,’’ that appears in this translation, is that the 
same one that you said probably was a_ typo- 
graphical error, and should be fused, made one? 

A. In the paper I just read, I don’t remember 
the numbers you put for them, in that paper the 
Judge read for me, that’s the discussion of that 
word before 

The Court: Well, the word used in one of the 
Spanish papers there, is absolutely meaningless in 
Spanish. It either intended to mean functioned or 
functional or fused, one or the other, but [79] it’s 
obviously a typographical mistake. 

Mr. Kriesien: J am just wondering, your Honor, 
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whether the same error prevailed in the autopsy 
report or in the supplemental report. 

Mr. Beebe: Yes, it did. This translation that we 
offer says that the superior and inferior left lung 
lobes are functional, and the translator said 
‘“fused.’? So it apparently means that they were 
fused, and it was a typographical error; is that 
right, Doctor? 

The Witness: Yes. 

Mr. Beebe: Thank you, Doctor. 

Mr. Maguire: Last night, Doctor, when we were 
going over it, you came to one word which you 
said, and I think it was with regard to one—the 
word in Spanish was given, it means striated, and 
you said that was an erroneous translation in it? 

Mr. Beebe: The word, that Spanish word was 
‘‘felatado,’’ and you thought that there had been a 
typographical error, that the typist had made a 
mistake, and it should be ‘‘dilatados.”’ 

The Witness: Yes. 

Mr. Beebe: In your translation, which meant 
dilated ? 

The Witness: I put the one for dilated. I 
thought that that word is never used in medical 
terms to design something in the heart of that 
kind. 

The Court: What was the word? 

The Witness: Filatado. [80] 

The Court: It would be meaningless. 

The Witness: It could be ragged, something 
like ragged, but in their—I think in the papers, I 
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show somewhere else that the word ‘‘filatado’’ is 
suppressed entirely. 

Mr. Beebe: In the later paper, the second one 
you read, it said ‘‘dilated’’? 

The Witness: Yes. 

Q. (By Mr. Beebe): And so that you believe 
that the original Spanish word ‘‘filatado’’ was a 
typographical error? 

A. Dilitado, which is dilated, and in this trans- 
lation, the translator assumed that it was dilated, 
because it is such an odd word in Spanish that he 
recognized that there was an error. I can see—the 
auricular ventricular ring slightly dilated. So the 
other one, I think, could be pretty well forgotten. 

Q. He made the same correction that you did 
because of the fact that it didn’t have any meaning, 
the ‘‘filatado’’ ? 

A. Yes, he made the same correction. 

Mr. Beebe: That’s all, your Honor. 

Mr. Kriesien: Nothing further. 

The Court: You may be excused, Doctor, thank 
you. 


(Witness excused.) 


Mr. Beebe: Call Dr. Lehman. [81] 
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DR. WILLIAM LEWIS LEHMAN 
was thereupon produced as a witness for and on 
behalf of the plaintiff and, having been duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Beebe: 


Q. Will you state your name, please, Doctor? 

A. William Lewis Lehman. 

Q. Are you a duly licensed and practicing physi- 
cian and surgeon in the State of Oregon? 

A. Yes, I am. 

Q. And do you have a specialty ? 

A. Pathology. 

Q. Doctor, would you describe for the Court 
your educational qualifications ? 

A. I graduated from the University of Min- 
nesota in 1938 and the Bachelor of Medicine. I 
made the regular rotating internship duly recog- 
nized. I received a Doctor of Medicine degree, fol- 
lowing which I practiced internal medicine in 
North Dakota, following which I spent a year in 
pathology in the University of Minnesota, graduated, 
following which I spent a year in the pathology de- 
partment as an instructor at the Fort Wayne Uni- 
versity Medical School in Detroit, following which 
T spent four years in the Navy as a pathologist. Then 
T spent two years as a fellow instructor in pathology 
in the pathological department at Columbia Univer- 
sity at New York City, following that time, I have 
come here to practice pathology as a director at [82] 
jyood Samaritan Hospital. 
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Q. Doctor, are you a lecturer or teacher and the 
head of the department of pathology ? 

A. I have had an appointment at the medical 
school, my appointment is now in effect. 

Q. Have you, at any time, done teaching else- 
where ? 

A. Qh, yes. I taught at the University of Min- 
nesota in the department of pathology and in the 
pathology department at Duane University and 
those of New York were all of a teaching nature. 

Q. And do you, Doctor, hold a certificate as a 
specialist in pathology, or is there such a thing? 

A. Yes, I have what is called a board—I mean a 
diplomate in pathology in both clinical and anatom- 
ical fields. 

Q. Dr. Lehman, have you had an opportunity to 
view the translation of the Mexican autopsy pre- 
pared by Mr. Wilson in which Dr. Christen testi- 
fied to on the stand? 

A. J have seen one translation. I have not seen 
the translation Dr. Christen made last evening after 
he left me. 

Q. You have seen the one which is in Exhibit 
No. 13 in evidence, have you not, Doctor? 

A. Yes. 

Q. Now. I will hand you Exhibit No. 15 in evi- 
dence, which is the translation of Dr. Christen and 
ask you to read that, if you will, please, to femiliar- 
ize yourself with it. 

A You want me to do-it out loud, "Mrv [3] 
Beebe ? 
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Q. No, just read it so that you are familiar with 
at 

A. This is in essence, essentially as much as we 
discussed last evening. 

Q. And except for the matters that were dis- 
cussed on the stand, essentially the same as the 
Wilson translation ? A. Yes. 

Q. Now, Doctor, were you engaged to attempt 
the autopsy upon the body of James Lyons? 

A. Yes, I was. 

Q. Where did you go to attempt to perform that 
autopsy ? A. In Coos Bay, Oregon. 

Q. And were you able to perform such an exami- 
nation? 

A. Only a very sketchy one, inasmuch as the 
remains had already been autopsied and the impor- 
tant viscera had not been returned to the deceased. 

Q. Now, what did your examination consist of, 
what did you find? 

A. Well, I examined the remains as carefully 
as I could under the circumstances, upon arriving 
in Mill’s Funeral Home in Coos Bay. We found 
that the body had been sealed in a metal container 
and around it, set on the top, there were boards 
closing the metal container, which I was told was 
necessary for the transport of the body. The roof 
of the metal container was soldered and with a 
small acetylene torch we removed it and found 
that the body had been totally wrapped in clean 
white cotton which was thoroughly formalin soaked, 
and we removed the cotton and then [84] inspected 
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the body as closely as possible. It was then that we 
noticed the viscera of the thorax and the abdomen 
were absent and had been replaced by a similar 
clean white formalin soaked cotton again. Only a 
few small organs remained and they were, namely, 
the bladder; prostate gland, and a portion of the 
terminal rectum. In examining the cranial cavity, 
we found that it, too, had been opened by the physi- 
cian and the top of the bony part of the head had 
been replaced but prior to this, the brain had been 
replaced with cotton, again which was thoroughly 
soaked with formalin. So my examination was 
hmited chiefly to what one might say was an in- 
spection of the body. 

The Court: May I, just as a matter of inquiry, 
Doctor, what useful purpose could be served by 
removal of the brain in a situation of this kind ? 

The Witness: Any autopsy examination to be 
complete, your Honor, must include an examination 
of the brain, and I presume that these Mexican 
physicians attempted to discern the presence or 
absence of any disorder which might have pre- 
cipated this man’s death. 

Q. (By Mr. Beebe): What did you find then 
upon your examination ? 

A. The chief findings, those that represented 
the deviations from normal were abrasions or what 
I interpreted with the knowledge I had at the time 
as powder marks which were found on the posterior 
surface of the body, the back so to speak, in the 
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area generally called the wings of the back, and I 
found some on [85] either cheek and one in particu- 
lar close to the lid margin on the right and another 
or possibly two on the right ear, that was all. 

Q. Did you find any powder marks on the tip of 
the shoulder? A. Yes, there was some. 

Q. I beg your pardon? 

A. These linear abrasions were several centi- 
meters—they appeared to be several centimeters 
long and they were raised two or three millimeters, 
but it was, they represented tracks of some trau- 
matic agent, let us put it that way, these rarsed 
welts were colored blue and theix tracks were 
generally upward and outward toward the seapula 
and the shoulders and the cheeks and the ear. 

Q. Now, Doctor, have you, in your experiences, 
performed a large number of autopsies upon men 
around forty-nine years of age; between thirty and 
fifty; men in that age group? 

A. I have performed a good many autopsies of 
people of all age groups, yes, sir, men and women. 

Q. But your experience with men, have you had 
considerable experience with men in that age group? 

A. I would say that it was considerable, yes. 

~Q. Now, in conducting those autopsies upon men 

who have died from all kinds of causes, have you 
had occasion to examine the coronary arteries and 
the arteries of men in that age group? 

A. Yes, an autopsy precludes avoiding the heart. 
It is an [86] important or can be an important part 
and it is a part of every autopsy, and naturally the 
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arteries are a routine part of the examination of 
this organ. 

Q. Now, what percentage, could you say, of men 
in that group, show atheromatic deposits in the 
arteries and on the semilunar valves together with 
stiffening of the aorta? 

A. This is a difficult question to answer in this 
respect, that by saying is there or is there not an 
atheromatous change, one’s criteria to the presence 
or absence may vary from examiner to examiner. 
One man might say, ‘‘I wouldn’t call this as harden- 
ing of the arteries unless there is a considerable 
deerec.’?’ Another man may say, “I will feel that 
anything which is a deviation from the norm is a 
hardening of the artery,’’ but any man near the age 
of fifty, let me say it this way, almost every in- 
dividual around the age of forty-nine or fifty will 
have some arteriosclerosis. Some arteriosclerosis 
may involve the heart valve. I mean, it is not con- 
centrated there, but it is found in greater degrees 
elsewhere in the arterial system. Arteriosclerosis is 
an aging wear and tear process and by the time 
fifty comes I think most of us already have some 
such change. 

Q. Would it be fair to say then, that the com- 
plete absence of sclerosis in the arterial system 
would be the exception rather than the rule in men 
of that age group? 

A. If you could put it not quite so strongly, I 
think I would go along with that, because every 
once in a while we do encounter [87] people even 
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older than that who have no arteriosclerosis at all, 
but that 1s the exception, to be sure. 

Q. That is the exception? A. Yes. 

Q. Now, Doctor, when an autopsy surgeon re- 
ports that he has found atheromatic deposits and 
that the coronary arteries are diminished in caliber, 
but cannot say how much, can you tell from that 
how much arteriosclerosis or atheromatic deposits 
there was from the reports? 

A. No, because as I have just previously men- 
tioned, the criteria of one individual and another 
varies. One might say considerable amount means 
50 per cent loss of the caliber. Another man seeing 
the same change might say there is, say, well, there 
is only a moderate degree, so that such a description 
is not as accurate as it might be and it would have 
been better, had the examiner actually attempted 
to estimate the percentage, loss of lumen of these 
vessels. 

Q. What do you mean by the “lumen’’? 

A. The lumen is the openings in the pipe. 

Q. I see. The amount of caliber loss? 

A. <A one-inch pipe is a one-inch pipe, and a 
one-inch lumen is the same thing. 

-Q. In the Mexican autopsy there is nothing to 
indicate the degree of decrease in the himen; is that 
correct ? 

A. It is. There is no specific indication. It is 
their impression [88] of the degree of caliber loss 
through diminishment by the presence of athero- 
matic deposits. 
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Q. Now, Doctor, with respect to the stiffening 
of the aortic semilunar valves, with some athero- 
matic deposits, is that a condition that you custom- 
arily find in autopsies of men between forty and 
fifty, who have died of other causes, other than some 
heart causes? 

A. Once again, counselor, if you could make it 
not so strong, yes, but it is not an uncommon oc- 
currence at all in men of his age. 

Q. And now, Doctor, if a man had died of an 
acute aortic insufficiency, as the Mexicans found, 
would you have expected to find an enlargement or 
dilation of the aortic ring? 

A. Yes. By the very definition of the conditions 
one would expect to find a ring of increased size. 

Q. So, does the Mexican autopsy show that there 
Was any enlargement found on the autopsy of the 
aortic ring? 

A. There is no mention made of the diameter of 
the aortic ring, so that from that interpretation 
here, one cannot say that there was any increase or 
decrease in the circumference of the aortic valve 
system. 

Q. Doctor, could you observe that they did find 
a dilation of the mitral valve? 

A. That is—there is a reference to it as a 
dilatation or dilation of the mitral valve, it is men- 
tioned, but the degree [89] here is not mentioned, 
nor is there any mention of the circumference of 
this valve ring. 
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Q. So then they apparently discovered some 
dilatation of the mitral valve ring, but they found 
no dilatation of the aortic valve; is that correct? 

A. My interpretation of the autopsy protocol is 
such. 

Q. Doctor, if you were to examine and find no 
dilation of the aortic ring, could you bring a con- 
clusion of the death from acute aortic insufficiency 
which produced a sudden heart failure? 

A. Such a conclusion is not very likely. Now, I 
don’t see how one can. In an aortic insufficiency, one 
usually would have described an enlargement of the 
ring. 

Q. In your opinion, then, Doctor, do the factual 
premises that the Mexican doctors found on their 
autopsy support the conclusion to the conclusion 
that the death occurred due to an acute aortic m- 
sufficiency ? A. No, they do not. 

Mr. Beebe: May I have just a moment, your 
Honor? 

The Court: Very well. 

Q. (By Mr. Beebe): Doctor, in your experi- 
ences, have you ever performed an autopsy upon 
a man who died of aortic valve disease where there 
was not a history of heart murmurs ? 

A. That is perhaps a difficult and perhaps even 
an unfair question to answer for this reason. In 
today’s hospitals, where there is a shortage of in- 
terns to fill the hospital needs and to [90] make 
proper physical examinations, and tuke proper 
histories, there is an occasional occurrence where an 
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individual, dying of heart disease of valvular 
lesions, as you pointed out, reaches the autopsy 
people without such a notation on the history, and 
therefore in that way, I must say I have posted 
people in which there have been no sufficient his- 
tory, but on the other hand it is difficult for me to 
envision or to reason the likelihood of the absence 
of any from my stand at the autopsy table, to 
envision or figure the likelihood of the absence of 
any physical signs wherein a severe valvular lesion 
was actually present. 

Q. Well, Doctor, if a man had been examined by 
a competent and experienced doctor, specializing in 
internal medicine, and had exercise tolerance tests 
and no murmurs were present, would you say under 
those circumstances that a death from aortic valvu- 
lar heart disease would result ? 

A. Assuming that the individual had a severe 
enough aortic valvular lesion, and assuming that the 
internist, the man examining the patient, was a 
careful examiner, and assume that his exercise tests 
were carefully conducted, I would say this, under 
those circumstances, a man with a severe heart 
lesion would present some findings to the examiner. 

Q. It would be a murmur? 

A. If not a murmur, a thrill or a pulse of some 
sort. 

Mr. Maguire: What do you mean by ‘‘thrill’’? 

A. A thrill in some of those heart lesions the 
changes are so [91] severe and so strong that merely 
placing the hand upon the chest will produce to the 
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internist, a thrill or a little shaking, a little beating, 
so to speak, of the tissues overlying the heart. 

Q. (By Mr. Beebe): Now, Doctor, I want to 
question you a little more about atheromatic¢ plaques 
or deposits if I might. Would this diagram (indicat- 
ing) help you in explaining about those? 

A. Yes. 

Mr. Beebe: May I have this marked? 


(Whereupon, a chart of the heart was marked 
Plaintiff’s Exhibit 16 for identification.) 


Mr. Beebe: Now, I think I can put this where 
your Honor can see that. 

The Court: TI can see it fine. 

Q. (By Mr. Beebe): Doctor, I wonder if you 
would step down and bring a pencil. You might 
number this No. 1, No. 2 and No. 3 and No. 4 and 
No. 5. Now, Doctor, referring to this diagram of 
No. 1 there, would that be a section of an artery? 

A. Yes; this is strictly, diagramatic representa- 
tion of a blood vessel, which I am sure in this case, 
counsel intended to represent a coronary artery 
which is the one supplying blood vessels to the heart. 
The inner dark line would represent the inner single 
cell layer which provides a smooth surface, over 
which the blood flows. The inner line, so to speak, 
of the blood vessel underneath which is a small pro- 
tective layer, and outside of which is muscular coat- 
ing which covers this vessel and gives [92] its in- 
sulation, and then, not really shown, is a still further 
peripheral laver of connective tissue which covers 
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this whole structure. All of this is preamble to the 
small yellow area, which is intended here, I am 
sure, to indicate one of the early changes of heart 
diminishment which is found immediately under the 
inner lining and not involving the muscular coat and 
is present as a small collection of fluid and perhaps 
beginning fibrous tissue is the earliest changes in 
what might be considered concerning the function of 
the arteries. 

Q. Now, for your purposes, you have used the 
arteriosclerosis, and we have been talking about 
atheromatic deposits. Now, will you describe the cor- 
relation of those two? 

A. Arteriosclerosis means any disease of the 
blood vessels. Atherosclerosis is a part of arterio- 
sclerosis in which there is a typical change in it. 
This type usually is indicated by the depositing or 
laying down of cholesterol, a fatty deposit, which 
gives an atheromatous change to the disease, there- 
fore the atheromatous plaques in the arteriosclerosis. 

Q. Now, Doctor, referring to figure two; what 
does that indicate? 

A. Figure two, I would interpret to mean a more 
advanced form of number one. This is how the thing 
grows. This small area of edema, and the fibrous 
tissue deposition soon becomes yellow dormant de- 
posits of cholesterol, and [93] now beginning to re- 
strict more the opening of the lumen in that artery, 
and perhaps begins to encroach on the muscular 


coatine. 
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Q. Now then, referring to number three, is that 
a picture of the situation after the deposit has 
erown even greater? A. Yes. 

Q. Now, an autopsy surgeon finding any condi- 
tion from one through three, how would he report 
that? Would he report atheromatic deposits? 

A. Anyone looking for arteriosclerosis, and even 
after these indications would show that there was 
coronary arteriosclerosis, there was atherosclerosis 
in the coronary arteries, so that the description may 
mean anything from this state to stages much worse. 

Q. Now then, how about number four; what is 
that situation ? 

A. Number four is once again a more advanced 
form of number three, only here now, the covering— 
of lining, they have caused back here has been 
eroded and ulcerated away and calcium, the material 
that forms may follow and so on is deposited here, 
and in the fibrin, one of the deposits of fiuid is de- 
posited there, so that this merely represents a severe 
form in which is now ulcerated stone, so to speak, 
atheromatous plaques, and the reduction in caliber. 

Q. And is the reduction in caliber greater at that 
stage [94] than in three? 

A. Oh, yes; but that is obvious, but this change, 
this calcification becomes greater, this nodule be- 
comes enlarged. 

Q. Now, Doctor, when it is advanced to the point 
where there is some calcification, is that apparent to 
the autopsy surgeon where there is calcification ? 
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A. Oh, yes. One notes it really upon cutting it 
across with a knife. It grates, it does not cut. 

Q. And would you say, that an autopsy surgeon 
in performing an autopsy, if he encountered that 
erating, would likely report a calcification, if he 
found it? 

Mr. Kriesien: If the Court please, I object to 
Mr. Beebe asking this witness as to what another 
autopsy surgeon would or would not do. 

The Court: Objection sustained. 

Q. (By Mr. Beebe): Now then, Doctor, going 
along to number five, what does that picture there 
show ? 

A. This small red line (indicating) is what the 
physician calls a vasa vasorum, and these blood ves- 
sels themselves must have some nutrition, and these 
small blood vessels come from the inside, and they 
supply the wall of the blood vessel itself, because it 
too must have some sort of nutrition. Now, it is 
possible that in the development of an atheromatous 
plaque, that the destruction of the wall of the 
artery, the blood vessels may involve one of these 
nutritive vessels, [95] open it up, and permit a 
hemorrhage to occur, and the pathologist has the 
name that we sort of like to use for that, and he 
calls it coronary apoplexy, meaning hemorrhaging 
in the coronary artery, and usually it is into one 
of these calcium atheromatous plaques. 

Q. Now, is that discoverable upon autopsy, that 
there is anything of that kind? 

A. Yes, one doing a careful examination would 
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find that certain of the reddish material, dark red, 
perhaps, we call it friability, a good many use the 
word for the volk of an egg, and may be fairly 
consistent, but it is meant to develop steadily. 

Q. I believe vou said on that situation there, 
there would or would not be the calcification that 
would result from the laying down of the solution, 
as I understand it? 

A. Yes, but counselor, you must remember that 
calcification—the fact that it occurred In some as 
atheromatous plaques, may be completely absent in 
others and develop in other regions. 

Q. I see. Thank you very much. If the Court 
please, we offer the Heart Exhibit Number 16 for 
identification. 

Mr. Kriesien: I have no objection for the pur- 
pose of illustration. 

The Court: It may be received for the purpose 
of [96] illustration. 


(Heart Exhibit Number 16 received.) 


Mr. Beebe: You may cross-examine. 

The Court: I think, counsel, in view of the fact 
that I have a pre-trial conference set at four 
o’elock, and it is about four, you might defer until 
tommorrow morning ? 

Mr. Kriesien: That will be fine, sir. 

The Court: And may I ask if it will be all right 
with counsel if we start at nine-thirty in the morn- 
ing? 

Mr. Kriesien: Yes. 
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Mr. Beebe: Yes. 
The Court: Thank you. Court is adjourned. 


(Whereupon, an adjournment was taken 
until 9:30 o’clock a.m. of the following day.) 


(Pursuant to adjournment proceedings were 
resumed at 9:30 o’clock a.m., November 23, 
1955.) 


The Court: Proceed. 

Mr. Beebe: May the Court please, I should like 
to ask Mr.—Dr. Lehman a few more questions on 
direct examination. Mr. Kriesien has not started 
on cross-examination. 


DR. WILLIAM LEWIS LEHMAN 
recalled as a witness on behalf of the plaintiff, hav- 
ing been previously duly sworn, testified further as 
follows: 

Direct Examination 
(Continued ) 
By Mr. Beebe: 


Q. Dr. Lehman, you mentioned some indurations 
or welts at the site of the powder burns? 

A. Yes. 

Q. If the man had died instantly, if his heart 
had stopped instantly, would those swellings have 
developed ? A. No. 

Q. What is the minimal amount of time that he 
would have had to live after the incrustations of 
the powder in order for the indurations to appear? 
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A. At an absolute minimum, this man should 
have lived at least eight to ten minutes, because 
these raised areas presumably from the shotgun 
blast were composed of swelling, and if a thing 
occurs and causes an induration, it indicates there 
must have been some circulation to produce the 
swelling [98] and the blood in these areas where he 
was injured. 

Q. Now, Doctor, did this Mexican autopsy show 
any congestion of the lungs and liver? 

A. According to the report, there was some con- 
gestion of the lungs and a mild or minimal amount 
in the liver. 

Q. How long—what would be the minimal time 
that a man would have to live for that to develop? 

A. Well, let me put it this way: If a man were 
to die suddenly, promptly, having been in good 
health, there would be no swelling of the liver, pro- 
viding there is no additional or other disease pro- 
ducing this change. There would be no congestion 
in the lungs so that I would feel, it’s my opinion, 
that a man would have to continue to exist, to live 
eight to ten minutes at a minimum, in order for con- 
gestive changes to form in the lungs and for blood 
to collect in the liver to indicate that 1t was con- 
gested. 

Q. Would that indicate an abnormally fast 
rhythm of the heart for a short period of time? 

A. I think you want me to understand that 
would such a situation develop if this man were 
living and his heart were irregular and/or had a 
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spasm, would this being within eight to ten minutes. 
Yes, it could. 

Q. Could it develop in four to five minutes? 

A. Well, it isn’t as likely to develop. It is a hard 
decision to make. It’s not likely to occur in that 
time. 

Q. Would it be possible for that to occur with 
a very rapid, [99] irregular beat? 

A. Well, it would be very difficult to detect in 
those few minutes. 

@. One more question, Doctor. Did I ask you if 
a death—the death of this man whose autopsy you 
have seen had occurred from a coronary thrombosis, 
would the examination of the arteries have revealed 
that? A. Yes. 

Q. Does it reveal that? 

A. According to the autopsy report? 

Q. Yes. 

A. No; there is no mention of a clotting, a 
thrombos, in the coronary circulation. There is only 
a report of atheromatous plates. 

Mr. Beebe: You may inquire. 

Mr. Kriesien: No cross-examination. 

The Court: You may be excused, Doctor. 


(Witness excused.) 


Mi. Maguire: You may resume the stand, Mrs. 
Lyons. [100] 
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Q. Did you and he occupy the same bedroom? 

A. Yes, 

Q. Did he, on that occasion, complain of any 
pain of any kind? A. No. 

Q. Did he rise during the night complaining of 
any discomfort? 

A. No, to my knowledge he slept through the 
night. 

Q. Now, when did you learn—first learn that he 
had gone down to Dr. McBride for examination or 
treatment, whatever it might have been? 

A. The next morning, which would have been a 
Friday morning or Thursday morning, depending 
upon—I am just hazy on which day—at least it was 
the morning after he arrived home from the trip, I 
was going out to play golf and Jim said, ‘“‘T am 
voing down to see Dr. McBride.’? T was rather 
under the impression that he had an appointment 
with him, so I said, ‘‘I will see you later,’”’ and 
when he got back, he said, ‘‘I went in for a 
check-up,’ which he often did, but not often did, 
but I mean, usually he was there once a year, [103] 
but I was under the impression that it was not any- 
thing out of the ordinary, so I didn’t question him 
any more about it. So it was the following day then, 
after the day before he left to go on the trip that 
he said that he had had this pain in his chest and 
had gone down to see Dr. Mcbride and see what was 
wrong, and so I said, ‘‘What did he tell you?’”’ And 
he said, ‘‘Well, I have heart fatigue,’’ and I said, 
‘Arve vou going to go on a trip, do you know what 
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that means?’’ And he said, ‘‘Yes, the doctor said it 
would be good for me to go and have a good time 
and relax,’’ so that was the extent of it. 

Q. By the way, did you learn at that time or 
before he left that he had any nitroglycerin pills? 

A. Yes, I did, because that was what brought it 
to my attention. 

Q. Well, I think you left that out. 

A. Well, when we were sitting out on the patio, 
T noticed this in Jim’s pocket, and I went over and, 
of course, as soon as I saw nitroglycerin, I said, 
‘“What are those for, are they for a heart condi- 
tion?’’ And he laughed and he said, ‘‘Yes, I had 
this pain in my chest is why I went down to the 
doctor.’’ And I said, ‘‘Is there anything wrong,”’ 
and he said, ‘‘No, he termed it heart fatigue, and 
if I have any need of these, I want for you to have 
them along to take one.’’ So that was, as I say, what 
brought it out of where he mentioned to me [104] 
that he had this pain in his chest, and why he had 
gone to see Dr. Mcbride. 

Q. Did he tell you when he had the pain in his 
chest ? 

A. Yes, then he said it was the night he ar- 
rived home. 

Q. Now, did he appear to be disturbed or de- 
spondent or melancholy or anything like that? 

A. Oh, no. He was in very good spirits. 

Q. By the way, perhaps I can avoid this, I un- 
derstand we conceded this was not a question of anv 
suicide ? 
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Mr. Kriesien: That’s right. 

Q. (By Mr. Maguire): Mrs. Lyons, Jim was in 
a rather serious automobile accident some several 
years before; was he not? 

A. Yes, he had been in an automobile accident. 

Q. Now, were you there in Coos Bay? 

A. No, I was in Palm Springs and Jim had 
gone up to the mill, and it was while he was up 
there in Coos Bay that the accident occurred. 

Q. And did you immediately come up to Coos 
Bay? 

A. I came up, I think it was the following—two 
days later. 

Q. And did you know anything about the ex- 
tent or the place where he was injured or how he 
was injured? 

A. It was—I have forgotten—it was crushed 
ribs, is what seemed to be the general injuries and 
just generally banged up, but the rib injury was the 
thing that seemed to be the more serious part [105] 
of it. : 

@. And did he suffer any injury to his nose? 

A. Not at that—well, I mean about that, Mr. 
Maguire, he had broken his nose several different 
times, yes. He did. He developed a cut across his 
nose. 

Q. Well, now, this 

A. But that wasn’t at the time that he had the 
operation on his nose. He did have a eut across his 
nose. 

Q. And I said previously—I believe you said he 
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was otherwise banged up? A. Yes. 

Q. Who attended him on that occasion? 

A. Dr. McKeown of Coos Bay. 

Q. Now, this chest pain, the only chest pain you 
have told us about, is that the only one you ever 
knew about? Avge VCS dituis: 

Q. Do you know whether that occurred at night 
or whether it occurred in the morning; what did he 
tell you about that? 

A. He said it occurred at night when he went in. 
Evidently it was my thought that when he first went 
to bed he felt tired and he had this pain in his chest, 
so he went to bed early. 

Q. When he arose in the morning, did he make 
any complaint about it? 

A. No, I was not aware of it at all. 

Q. Now, after he got out of the hospital in Coos 
Bay, he [106] was brought back to the house; 
wasn’t he, from the hospital ? A. Yes. 

Q. And remained there in Coos Bay for about 
how long? I appreciate the fact that you didn’t keep 
a diary of it, but as close as you can recollect? 

A. A week or ten days, maybe. 

Q. And then where did he go? 

A. And then we went down to Palm Springs. 

Q. And while he was in Palm Springs, did he 
cough up any fluid from his lungs? 

A. I don’t remember that, whether he did or not. 

Q. I mean, you don’t remember whether that 
happened at any time after he got home? 

A. No, I don’t. 
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Q. All right, that’s all right. Now, did he de- 
velop any pains or aches or wntoward physical con- 
dition after he got down to Palm Springs? 

A. Yes, he did. 

Q. Will you tell the Court about that? 

A. I believe it was the following day after we 
arrived, he said, ‘‘I don’t feel good, and I think I 
should see the doctor,’’ and so I called a local doctor. 

Q. That was Dr. Feniman? 

A. Dr. Feniman, and Dr. Feniman was not in 
town, so the office nurse asked if I would like to 
have a substitute doctor [107] from their clinic, 
and I said, ‘‘Yes, I would,’’ so he came out and 
examined Jim, and at that time, as I remember— 
it’s rather hard to know just what a doctor is try- 
ing to explain at times, but it was like a fluid from 
this injury where these ribs were crushed and so 
forth, that was brought about—whether it was ag- 
eravated, I don’t know what, but there was a fluid 
condition there that it takes a certain length of time 
for that sort of thing to he ahsorbed and that was 
the condition. 

Q. Was that doctor Dr. McBride? 

A. Dr. McBride. 

Q. And did Jim complain either then or as the 
matter developed about any pains, any place else in 
his body? 

A. Inhis foot, his right foot, as I remember, but 
T am not sure which foot it was, but there did de- 
velop this painful condition in his foot. 

Q. Well, were you, at that time, informed what 
that was? 
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A. Well, Dr. McBride was not sure, and when 
Dr. Feniman came back, he said, ‘‘IT would like to 
have Dr. Feniman examine Mr. Lyons,’’ and _ to- 
gether they came to the house and both determined 
—cealled it a gouty arthritis, and I asked at that 
time what that was. I said, ‘‘Well, I always thought 
of the gout, but I had never heard of a gouty 
arthritis,’’ so they explained to me that that type 
of: 


Mr. Kriesien: If the Court please, I would like 
to [108] interpose an objection at this time. I think 
this is going pretty far under the realm of hearsay. 

Mr. Maguire: Well, I thought you were inter- 
ested in his previous condition, but 1f you are ob- 
jecting, I will not proceed. 

The Court: The objection is good, sustained. 

Mr. Maguire: Very well, that will be all, Mrs. 
Lyons. Counsel mav want to examine you. 


Cross-Kxamination 
By Mr. Kriesien: 


Q. Mrs. Lyons, do I understand your testimony 
to be that Mr. Lyons did not inform you of this 
chest and arm pains until after you had found the 
nitroglycerin tablets in his pocket? 

A. That’s right. 

Q. And he advised you at that time, that he had 
been informed by the doctor to go on this fishing 
trip ? A. That’s right. 

Q. Do you know how many times he saw the 
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doctor with reference to this pain in the chest, ra- 
diating down the arm? 

Mr. Beebe: Well, just a minute, there hasn’t 
been any testimony about radiating down the arm. 

Q. (By Mr. Kriesien): Pain in the chest? 

A. I am not sure on that. I believe, only the 
once, but he may have gone back a second time, and 
T just really don’t [109] remember. 

Q. And did Mr. Lyons take any of the nitro- 
glycerin pills in your presence ? A. No. 

Q. Well, was Mr. Lyons one that would tell you 
about his complaints or did he rather keep things 
to himself along that line, Mrs. Lyons? 

A. I would say he was more inclined to keep 
them to himself, but not to the extent of where [ 
would—he would be what I would term foolish 
about it. 

Q. Did he ever advise you in May of 1950 he had 
been to Dr. McKeown? A. No. 

@. Due to a condition of pain in his chest? 

A. No. 

Q. Did you ever have occasion to confer with 
Dr. McKeown about the condition of Mr. Lyons’ 
health? 

Mr. Maguire: Let me—you mean prior to his 
death? 

Mr. Kriesien: Prior to his death, yes. 

A. He was our family physician and I had, of 
course, talked with him at the time of the accident, 
but not about any—I mean, that would be hard to 
say, being our family physician and whatever came 
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up we always consulted with him, but as to a given 
time, I couldn’t tell you. 

Q. In December of 1952, had Mr. Lyons been 
seeing Dr. McBride [110] quite regularly ? 

A. December of ’52, I don’t know. 

Q. You wouldn’t know. I will ask you whether 
or not Mr. Lyons, when he told you about the pain 
in the chest, also said that he had pain in his arms? 

A. No. 

Q. Do you know whether or not Mr. Lyons saw 
Dr. McBride quite regularly while he was in Coos 
Bay? 

A. No. I mean, I know he didn’t see him regu- 
larly. 

Q. He did not. Mrs. Lyons, did you have occa- 
sion to be in the woods a considerable amount with 
Mr. Lyons when he was going about his work, or 
did you more or less tend to the house? 

A. If more or less tended to the house. I went in 
the woods often, but I was in the car. We would 
drive up to the camp and that sort of thing, but not 
during the time he would be working in the woods. 

Mr. Kriesien: That’s all, Mrs. Lyons. 

Mr, Maguire: That’s all. 

The Court: You may be excused. Next witness. 


(Witness excused.) 


Mr. Maguire: Recall Dr. Chamberlain. [111] 
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DR. FRANCIS CHAMBERLAIN 
recalled as a witness on behalf of the plaintiff, hav- 
ing been previously duly sworn, testified further as 
follows: 

Direct Examination 


By Mr. Maguire: 


Q. Doctor, you are a duly admitted physician 
and surgeon in the State of California ? 

A. Yes, sir. 

Q. Where did you receive your medical train- 
ing? 

A. I received my M.D. from the University of 
California Medical School in 1934, and do you want 
any more medical training? 

Q. Yes, if you will. 

A. I interned at Stanford University Hospital. 
I went back to the University of California Hos- 
pital for a year of assistant residence. I then went 
to Columbia University training as physician and 
surgeon in New York, where I had two years train- 
ing as resident m cardiology in residence in medi- 
cine, and where I received the degree of doctor of 
medical science from Columbia University. Then I 
went to Boston to General Hospital to work with 
Dr. Paul White for two years, first as resident in 
cardiology and then as resident fellow in cardiology 
in Harvard Medical School. At the same time, I 
helped Dr. Paul White with his work. 

Q. The Dr. Paul White, the physician who took 
care of [112] President Eisenhower? 

A. Yes, sir. 
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Q. And—you may continue. 

A. Then I returned to the University of Cali- 
fornia Medical School where I was put in charge 
of the Department of Cardiology and the Electro- 
cardiograph Department in which position I con- 
tinued for seven years, after which I withdrew from 
full-time work at the medical school to take up an 
office where my practice was restricted to consulta- 
tion in cardiology in the afternoons and I continued 
to teach five mornings a week, alternate semesters 
as a professor at University of California Medical 
School, and in which role, I also give lectures, I 
give most of the lectures in the medical school on 
the subject of coronary heart disease and hyperten- 
sive heart disease. 

@. And are you still associated with the medical 
school? 

A. Yes, sir, I am an associate clinical professor 
of medicine. 

Q. And your professional life, outside of that, 
is in San Francisco, now? “A. Mes, six 

Q. And do you do any other kind of medical 
work, other than your private practice, other than 
in these relating to the heart and circulation ? 

A. No, sir, my work is entirely restricted to the 
heart. [113] 

Q. Have you received any certification in any 
specialties from any of the American boards? 

A. Yes, I have been certified as a specialist in 
internal medicine by the American board, and J 
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have also been certified as a specialist in the cardio- 
vascular disease by American board. 

Q. Have you oceupied any official positions m 
any of the medical associations or branches of the 
medical associations ? 

A. Yes, I have been president on three different 
occasions of the San Francisco Heart Association. 
I was president of the California Heart Associa- 
tion. I am on the board of directors of the American 
Heart Association, on the editorial board of the 
American Heart Journal, and I am one of a five- 
man national committee in charge of certification 
for cardio-vascular disease. A five-year term, five- 
man committtee who has sole charge of the certifica- 
tion of men throughout the country in certification 
in the cardio-vascular disease. 

Q. Well, does that board determine, before one 
may receive a certificate, does he go through a num- 
ber of examinations and examinations of his record 
and what he knows about it or what experience he 
has had in cardio-vascular disease ? 

A. Yes, they have to show qualifications by havy- 
ing several years training under proper authorities. 
Then they have to pass a written examination, and 
then they have an oral examination which we super- 
vise, which, incidentally, I have [114] to spend a 
day next week doing in Chicago. 

Q. I see. I take it that in your studies and in 
your practice, you have had occasion to both know 
of the physical constitution of the heart which is 
free from any abnormality whatsoever, as well as 
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hearts which have been—have conditions which are 
not as good as that of the perfect heart? 

A. Yes, sir. Most of the patients actually who 
come to a heart specialist have no heart disease, but 
have various manifestations that might make them 
think they have, so that actually, the majority of 
the patients we see, as new patients, who come for 
heart study don’t have any heart disease. 

Q. Well, what do you mean by that? Is it a 
psychopathic or mental condition or do they have 
some discomfort in the vicinity of the heart or 
chest ? 

A. Well, they have symptoms which make them 
fee] that they have heart disease. 

Q. What kind of symptoms are those generally ? 
I don’t want you to go 

A. You mean symptoms which make them think 
they have heart disease, but which are not concerned 
in heart disease ? 

Q. Yes, sir. 

A. Awareness of the beating of the heart, ir- 
regularity of the pulse, and especially pain in the 
chest very often radiating down the arms, which 
come on as a pattern of fatigue. In other words, 
many of the people we see, when they get [115] 
tired, they have a chest ache that is commonly 
thought of as part of fatigue, and the person will 
get an ache, and they think that it is heart trouble 
and so they get a chest ache. 

Q. Well, Doctor, will you explain to me why a 
person will have a pain in the chest or in the heait 
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or what he thinks is in the heart when it is merely 
a matter of fatigue, and when he—by the way, you 
use the term ‘‘fatigue,’’ does that inelude both 
mental and physieal fatigue? 

A. Yes. It would include mental and physieal 
fatigue. Well, the exact mechanism whereby fatigue 
is transmitted to sensations of pain, 1s one we don’t 
know all the answers about, but we see, every day, 
examples of this pain. If I were to take your arm, 
and say for you to hold it out this way for five 
minutes, you have a great deal of pain and aching 
ing your arm and will have exactly what will be the 
symptom of fatigue pain, and in some similar way, 
these individuals that we see, when they get tired, 
develop those pains, especially im their chest and 
their arms. Many themes have been written where 
some liken it to the feeling—to the comparison of 
the old Chinese water torture, where a drop of 
water dropping on the skin would produce or get 
the skin so highly sensitive that each drop would 
make the prisoner feel as though he—as would pro- 
duce great agony and the heart pumps against cer- 
tain sensitive parts of the chest in a similar man- 
ner, and some feel that this thump, thump, thump- 
ing of the heart against [116] a sensitive part of 
the chest, by virtue of the fact that they are aware 
of it. That is rather crude, compared to the highly 
sensitive nature of the skin and can produce those 
sensations of pain, but, of course, a great part of 
our time is spent separating these symptoms, these 
symptoms from true heart disease as compared to 
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the symptoms of fatigue, and there are various 
manifestations of each, which separate them in a 
very satisfactory manner, because all the symptoms 
all differ. The symptoms, in other words, of fatigue 
differ from the symptoms of coronary pain very 
strikingly, which an expert, of which actually, 
second- or third-year medical students are taught 
to make the differentiation of. 

Q. Well, before I go any further on this matter, 
it just occurs to me that I have omitted to have you 
tell us about the factual situation with respect to 
this fishing trip and what happened there at the 
time that Mr. Lyons came on his death. Had you 
known Mr. Lyons prior to this trip? 

A. No, I had never met Mr. Lyons, nor had 
heard of him prior to the time this fishing trip was 
arranged. 

Q. You did know Mr. [rwin, did you not? 

A. J knew Mr. Irwin and had acted as his physi- 
cian when he was in San Francisco. I was his guest. 

Q. Now, the other members. The members of the 
party, besides yourself and Mr. Lyons, was Dr.—a 
doctor from Portland? 

i wDbreiiomer P. Rush¥ortPortland, yes, [117] 
sir. | 

Q. Do you know what his specialty is? Well, he 
ean tell about himself, and where did you join the 
yacht and who went with you? 

A. Dr. Rush and I met in San Francisco, and 
flew a commercial plane down to San Diego, where 
we were met by Mr. Irwin’s pilot and plane and we 
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flew down to La Paz. Mr. Lyons and Dr. Rush and 
I flew in this plane to La Paz where Mr. Irwin 
was waiting with the boat. 

Q. That’s the—— 

A. The Jo Jay which we saw in the movie, yes. 

Q. Now, where is La Paz, on the Southern Cali- 
fornia peninsula? 

A. Yes, La Paz is in the bay of Lower Califor- 
nia about 300 miles north of the southern tip of the 
peninsula on the bay side. 

Q. And did anything of moment happen in com- 
ing down, or as you were flying to La Paz—did any- 
thing happen that would be important to the Court? 

A. No, we flew at about 7,000 feet elevation. It 
was a very pleasant, beautiful trip. There was noth- 
ing startling. 

Q. Did Mr. Lyons give any indication of dis- 
tress? Cyanosis or being out of breath when you 
were up in an elevation that high? 

A. Not at all. 

Q. About what was his general physical appear- 
ance? You might describe him and his physical 
description to the Court? [118] 

A. Yes, he appeared quite healthy and he was 
obviously an energetic and attractive person who 
appeared certainly in excellent health, and who, I 
might say, on the entire trip never mentioned to me 
anything about his state of health. It was interest- 
ing to me that he and I were thrown together actu- 
ally more than the doctor, because other members 
of the party—Dr. Rush and Mr. Irwin played gin 
rummy, which J do not play, and he and I talked 
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a good deal during that time and he informed me 
that his father had come down from Coos Bay to 
have me study him as a patient for a heart condi- 
tion some four or five years ago, which I hadn’t 
been able to recall. 

Q. Now, I beg your pardon? 

A. Iwas going to say generally, when there was 
some question of heart disease brought up, it seemed 
to me very unusual, the fact that I had—if he had 
known that he had heart disease, or if he had 
thought it—— 

Mr. Kriesien: If the Court please, I will object 
to this witness testifying or giving his opinion as 
to what another individual would have told him 
under the circumstances. 

The Court: Objection sustained. 

Q. (By Mr. Maguire): When you left La Paz, 
that’s in the Gulf of California; is it not? 

A. Yes, sir. 

Q. Did you do any fishing on the way down 
toward San Juan [119] Del Cabo? 

A. Yes, we—the first night of the trip we landed 
at La Paz, stayed on the boat, then the second day 
we went out toward the fishing grounds, fished and 
eaught nothing. I think that’s right, and it was the 
third day that we got into the better fishing country 
and the first fish that we caught on this trip, Dr. 
Rush caught. You saw on the movie, and then the 
second fish was this large marlin which we saw in 
the movie yesterday. 

Q. Now, I believe you stated vesterday that Mr. 
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Lyons played that for some—I think you said 25 
minutes, am I correct? 

A. It was about a half hour. 

Q. Did he have any assistance with the rod, any- 
body giving him assistance, or spelling him, or did 
he do all that himself ? 

A. No, he didn’t. The fish was caught, the lines 
are left dragging with a sort of automatic device, 
and then when the marlin strikes the flying fish, 
which is used for bait, someone has to get the pole 
and take it from the deck of the boat over to the 
side of the ship and take the fishing rod and put 
it in this place in the center of the back of the boat 
and get himself mgeged up in a chair in order to 
play it. And immediately, he said to Dr. Rush and 
me, you take this fish, and we said, no, we’d never 
seen a marlin caught, and we’d much prefer that 
he do it, so he played the fish for [120] about a half 
hour until finally it broke the line. 

Q. When you play the fish—marlin fishing—I 
don’t know about that, I am not an expert, what 
did Mr. Lyons do in playing the fish? Did that in- 
volve any physical exercise? 

A. Yes, it involves a great deal of exercise and 
especially with a marlin like this, it was—they told 
us it was a very large marlin. In the first place, 
taking the rod with a big fish on the end of it from 
the side of the deck where it was fastened in a hole, 
and taking it across six feet or so to the center of 
the boat and get himself rigged up, meant a great 
deal of heavy strain, then the bottom of the pole 
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is rigged into the seat and then most of the pull is 
on the upper end of the fishing rod, but constantly 
the rod is pulled back in against the fish and then 
the reel is taken up and the load is so great that the 
man is strapped into this chair and this certainly 
is a strenuous physical tussle. 

Q. Now, during that time, either during the time 
that he had that marlin in play or afterwards, did 
you—were you close, by the way? 

A. Yes, I was right there all the time. 

Q. Did he disclose any signs of distress, short- 
ness of breath; that is signs of cyanosis? 

A. Not at all. 

Q. When he lost the fish, did he continue fishing 
or what happened then? 

A. Yes, we continued to fish and it was getting 
sort of [121] late in the afternoon, and we had to 
come to our—well, let me see—he hooked this fish, 
I’d say about one or two o’clock in the afternoon 
the day before his death, and we fished around try- 
ing to get another strike arid were unable to, then 
we had to proceed to get to our port, to San Jose 
Del Cabo, which is the town at the very southern 
tip of Lower California where we anchored for the 
night. 

Q. At any time, from the time he hooked that 
fish, did he give any indication of any kind of dis- 
tress? A. None in the least. 

Q. What was his physical and mental reaction 
to it? 

A. It seemed to be quite natural in every way. 
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Q. Did you state whether or not he seemed de- 
spondent or depressed ? 

A. Not in the least no. His reactions were those 
of a vigorous, healthy, intelligent man having a 
vacation. 

Q. Isee. Now, that night, you say you anchored 
there right off San Lucas Del Cabo? A. Yes. 

Q. And did the party go ashore; any of them 
when they got into port? 

A. I don’t think we went ashore. The port cap- 
tain came, Senor Ruiz boarded the ship to get our 
papers and so on, and it was—he told us about the 
doves, and J think that Jim, who was probably the 
more interested huntsman of the crowd, [122] was 
always—for instance in the plane before, saying this 
is where we hunt ducks, and so on, and he obviously 
was interested in the hunting, but I don’t know who 
started the conversation but I heard him and Senor 
Ruiz talking about dove hunting, but Dr. Rush and I 
took a small boat and went out with small rods for 
the local fish in the tail end of the afternoon and 
evening, but I don’t think any of us went ashore 
until the next morning when it was time to go dove 
hunting. 

Q. You had your dinner then and slept aboard 
the yacht? A. Yes. 

Q. And during meal time, did Mr. Lyons eat 
excessively or what; did he drink excessively; just 
tell us what the situation was. 

A. No; TI don’t think anyone ate excessively, or 
drank excessively as our host and cook was on a 
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salt-free diet, and he had this low-salt diet which 
none of the rest of us ate, three of us ate the ordi- 
nary salted food, and we had about the usual amount 
of drinking, that I think that four men would have 
on a trip, which meant cocktails before dinner. I 
don’t recall anybody—I think T would have remem- 
bered if anyone had seemed drunk. I don’t think 
anybody had more than the usual cocktail affair. 

Q. There wasn’t any drinking after dinner? 

A. No; and I don’t recall any drinking during 
the day on [123] any of the trip. I mean, before 
cocktail time in the afternoon. I am not sure about 
drinking after dinner, I don’t recall. There might 
have been some but certainly there was no alcoholic 
orgy or I would have recalled it. 

Q. I see, sir. Were you and Mr. Lyons together 
after dinner, to differentiate mixing around with 
Dr. Rush and Mr. Irwin, did they sit around the 
cabin and play? 

A. They played gin rummy, and he and I talked 
a good deal. 

Q. Who, you and Mr. Lyons? 

A. Yes. Now, the last night before the accident, 
I don’t recall talking to him as much as the night 
before that, but the night before that I think he and 
T must have spent four hours or so talking about a 
great deal about the problem of raising children and 
how not to let the wives spoil them. 

Q. About what time did you retire that night? 

A. Well, as I recall it, we went to bed early be- 
cause we were getting up early to go dove hunting, 
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and I think we went—TI should guess we went to 
bed around nine o’clock or so. 

Q. At that time, did Mr. Lyons, during the even- 
ing, show—give any evidence or make any complaint 
of lack of ease or any condition other than of good 
health ? 

A. None at all. He seemed in excellent health. 

Q. Now, the next morning, about what time did 
you arise? 

A. The next morning I think we got up about 
five o’clock and [124] we had breakfast and Senor 
Ruiz was there in an automobile to take us dove 
hunting, as I remember, about six o’clock. It was 
fairly early. 

Q. Did—in talking to Dr. Rush, he speaks of a 
Senor Ruiz? 

That’s it, R-u-i-z (spelling). 

They are one and the same person ? 

Yes, sir. 

Now, how did you get ashore? 

We had a small boat which—we had our own 
small boat which had a little put-put on it which we 
took to shore. We were anchored perhaps some 400 
feet from shore, as I recall. 

Q. What kind was the automobile; large enough 
for the entire party to ride in? 

A. It was a battered old car, held together by 
wire and so on. I think it was a Ford, and we all 
eot in, Senor Ruiz had a son there about 11 or 12 
years old along too. Our host, Howard Irwin, didn’t 
go on this party, and I asked him why he didn’t, 
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and he said he had a known heart condition and he 
thought that 1t might be strenuous, so he stayed on 
the yacht. So the rest of us, Dr. Rush and Jim Lyons 
and I—there were five of us in the ear. 

Q. Did the pilot go, Mr. Parrick? 

A. Oh—and Mr. Parvick, the pilot. 

Q. That’s the airplane pilot, not the yacht [125] 
pilot? A. Yes. 

Q. I see. Well, about how far did you drive in 
that automobile to the place where the dove shooting 
was to take place? 

A. The roads were sort of roundabout, we had to 
skirt a slough to get there and it seemed to me it 
was about five miles, something like that, that we 
went out. 

Q. Isee. And what was the nature of the country 
when you stopped? 

A. Well, this country was desert country. There 
was sand and cactus and sagebrush and shemise 
(sic), and that sort of thing. And this area where 
we went dove hunting was mostly sand dunes sort of 
country, some flat and then hills, due to pretty good- 
size sand dunes on which there was some desert 
vegetation, so it was sort of semi-rough, sandy 


country. 
Q. Now, were you there when the men who were 
hunting took their stations? A. Yes; I was. 


Q. You might just tell us what went on. 

A. Well, there wasn’t enough guns to go around. 
Mr. Lyons had his magnum shotgun, which I had 
never seen before, and which he showed me, and 
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showed me the magnum cartridges, and there was a 
.22 on the boat which Dr. Rush took and Senor Ruiz 
had a couple of old guns and one other .22 and one 
was a rifle and the other was a single barrel that 
looked like it might [126] fall apart, and which I 
think the airplane pilot took, but there weren’t 
enough guns to go around, and I had my movie 
camera and didn’t like to hunt doves very much and 
T stayed with Mr. Lyons. I was interested—he had 
been our host, had told me he was a great hunter 
and a very expert one, and I was interested in watch- 
ing his technique to see how the experts did it, so 
I stayed with him for quite a while. 

Q. Now, about how far from the road was it 
that he took his station, approximately ? 

A. Well, from where we left the car, we did 
quite a bit of walking, we actually—where his body 
was found—was not far. It was right close to the 
road. J] think the movies show that it was ten feet 
or fifteen feet from the road, but we left the car, I 
should say a half mile away from where his body 
was and we walked around a good deal. There wasn’t 
a dove in sight, and we walked around a great deal. 
We climbed some of the little sand dune hills around 
there and I stayed with him and Dr. Rush—I think 
he and Dr. Rush and I were together part of the 
time, due to—we were sort of restless and wondered 
if the Mexican really had guided us right, because 
he told us the sky would be black with doves and I 
didn’t see a dove the whole time I was walking 
around with them. 
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Q. Well, now, did Mr. Lyons—in this walking 
that you are talking about, did he show any signs of 
shortness of breath or anything else which would he 
away from the normal good [127] health ? 

A. Not a bit. There wasn’t anything that drew 
my attention to his behavior in any different manner 
from the way I did, and we climbed the sand dunes 
—the sand dunes, the one J recall I think was 80 to 
100 feet high with rather difficult walking. It was 
loose sand and little cow trails around here and there 
when we walked around through the area, and 
certainly I don’t recall—obviously I wasn’t watching 
his breathing—hecause the question of his having 
heart disease hadn’t entered my mind, but there was 
certainly nothing about his reactions that attracted 
my attention. 

Q. And finally you came back to where he took 
his station to shoot, or were you there when he 
started to shoot? 

A. No; we were still wondering around. Now, I 
think that’s wrong. I think they did get their sta- 
tions and I went along with them for a little while. 
He was hunting, as I remember, closest to town. Dr. 
Rush was the next one to him away from town and 
I think Bob Parrick, the pilot, was farther away 
from town, and I stayed with Jim a while, and no 
doves came along and the Mexican told us to just 
wait, pretty soon they will come, so I finally got dis- 
couraged and went to town to look for some local 
color to photograph. 
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Q@. And when—you were then away from the 
place when the occurrence happened ? 

A. Yes; I walked to town, which the main part 
of town was [128] a little away from the place, you 
had to go around—skirt this slough to get to the 
town proper and I walked—I think perhaps two and 
a half or three miles into town. 

Q. When did you first hear of the accident? 

A. ‘The Mexican came dashing in in his ear and 
told me that Dr. Rush had been killed. 

Q. Dr. Rush had been killed? 

A. Yes; he got the names wrong. He said Dr. 
Rush had been killed and that his shotgun had gone 
up 

Mr. Kriesien: If the Court please, I object to 
this witness testifying as to what Mr. Ruiz told him. 


I move the answer be stricken. 

The Court: It may go out. 

Q. (By Mr. Maguire): You were informed of 
it by Senor Ruiz? A. Yes. 

Q. All right. And then what did you do? 

A. I went right back with Mr. Ruiz to the body 
and it was then that I took my—lI had my movie 
camera—I took this film that you saw and talked to 
Dr. Rush and we realized that there was nothing 
that we could do and then Mr. Ruiz took me in his 
ear back to the yacht where I got a boat and told 
Mr.—our host, My. Irwin, what happened. 

Q. Did he then come ashore? 

A. Yes. We then came ashore together and went 
back to the body again. [129] 
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Q. And you went back in Senor Ruiz’ car? 

A. Yes. 

Q. Now, at that time, do you know whether word 
had been given to any officers of the Government, 
officers medical or otherwise to come to the scene of 
the accident? 

A. Yes. When I got there, Mr. Irwin immedi- 
ately wanted to find out what we could do and send 
word back home. There were no telephones since we 
were in this rather primitive area, there was a tele- 
graph line to La Paz, which was in not very good 
condition and they had great difficulty getting a 
message through to the police. They couldn’t get 
through to La Paz at all, but they finally got a tele- 
graph to San Jose Del Cabo, which was the place 
where the police and the doctors and hospitals were 
located, and this was about 50 miles north of Cape 
San Lucas. 

Q. I thought I heard the word “San Jose,’’ 
that’s where the military and police post is? 

A. Yes. 

Q. When you returned to the scene of this catas- 
trophe, what did you observe? 

A. Well, at that time the question was about the 
ants and insects that were coming around, and I 
went back to town to pick up some material to put 
around it to try to get rid of the ants. We were told 
we must not touch the body any more, and that we 
must not disturb a thing until the police came. [130] 

Q. At about what time was it that the police 
came? 
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A. The accident occurred at about nine in the 
morning and the police took about two to two and 
a half hours to get there, the police and the two 
doctors. 

Q. Are those the two doctors who performed the 
autopsy ? A. Yes, sir. 

Q. And you returned to the town of San Lucas 
with them or at the same time? 

A. TI staved there and watched their inquest. I 
guess vou call it, took movies of the whole thing 
which I mentioned in court. which they insisted be 
exposed to the sun and he destroyed. and finally, I 
wanted to be present when the autopsy was per- 
formed. I was the only member of our party that 
spoke any Spanish, so I went with the doctors and 
with the body to San Jose in the station wagon. 

Q. Before we go into that further. the evening 
before, when Senor—the port captain, Senor Ruiz, 
came, was anything said about any permit for guns 
or any license for shooting ?:- A. Yes. 

Mr. Kriesien: If the Court please, I think that 
is highly irrelevant to this proceeding, it would be 
merely hearsay. 

The Court: Objection sustained. Whether or not 
thev had a license is immaterial. They were actually 
hunting. 

Mr. Maguire: Oh. there is no question about that, 
T [131] can bring it up again later. 

Q. Now, vou accompanied the two Mexican doc- 
tors and the body up to San Jose; is that correct? 

A. Yes, sir. 
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Q. About what time did you reach San Jose? 

A. It was a very bad road, mostly mountain 
trail and the distance was about fifty miles. I sup- 
pose it took us somewhere around three hours to 
get there. 

Q. You arrived there about what hour in the af- 
ternoon or evening ? 

A. I think we must have arrived there about two 
o’clock in the afternoon, somewhere along in there. 

Q. And did they ee hae the body taken to the 
hospital there? 

A. Yes, sir; the body was taken to the hospital 
and searched in my presence and left at their 
morgue. 

Q. By the way, when it was searched, was there 
any nitroglycerin pills found? 

A. No, sir. There were no nitroglycerin pills, 
there were no pills of any kind. I saw everything 
that was taken from his pockets. 

Q. By the way, those two doctors I believe one 
was Rodriques and one was Serrano, where did 
they have—were they attached to the police or to 
the—what did they have as official positions [132] 

A. They were working for the Government as 
physicians. It was some sort of a government setup. 

Q. Doctor, about what were their ages? 

A. About 30, perhaps 28 to 32, somewhere in 
there. 

Q. Did you make a Peano to be present at the 
autopsy ? A. Yes, sir; I did. 
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Q. What answer was made ? 

A. The answer was that there was a good deal of 
red tape that had to be complied with, that the 
autopsy could not be performed immediately, and 
that they would let us know when it was to be 
performed. 

Q. Did they let you know? 

A. No, they didn’t. We waited—I was in touch 
with Dr. Serrano several times. The other doctor 
could speak no English and my Spanish didn’t do 
very well with him, so I talked to the head doctor, 
Dr. Serrano. I had a good deal of discussion with 
him, he showed me the hospital and their facilities 
and their morgue, and all the rest, but although 
we were available and stayed down at the precinct 
of the police most of the time, we were not informed 
about the autopsy. 

Q. You therefore were not able to be present ? 

A. No, when we were rather anxious to be pres- 


Q. You say we were anxious? 

A. Dr. Rush and I. [183] 

Q. Did he accompany you? 

A. No, I came on the station wagon, Dr. Rush 
eame with Mr. Irwin by boat and they anchored off 
San Jose Del Cabo and they joined us later in the 
afternoon. 

Q. And did you learn when, or about what hour 
the autopsy was performed ? 

A. Performed that evening around nine o’elock, 
we subsequently found. 
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Q. And did vou make any subsequent inquiry 
to find out why you were not admitted or not. per- 
mitted to be present or why you were not notified as 
to the time when 

Mr. Mize: Object to on the ground it is ir- 
relevant and immaterial. 

The Court: Overruled. 

A. Yes, I expressed displeasure at not having 
been notified. [ pointed out that we had expressly 
requested that we be permitted to be present at 
the autopsy. 

Q. For what reason, if any, was given? 

A. I don’t recall. I don’t recall what the excuse 
was. [t was certainly clear that I kept pestering 
this fellow several times in the course of the day 
to find out when the autopsy would be, stating that 
we wanted to be there. There was no question about 
his understanding my request. 

Q. Going back now, to what you observed when 
you returned from San Lucas to the spot where Mr. 
Lyons lay dead, what [134] did you observe with 
respect to his body; any evidence of any unusual 
conditions; wounds; cyanosis; or what? Just tell 
us in your own words, in detail about that. 

A. I was impressed primarily by the fact that 
his face showed these lacerations and _ bloody 


patches. 

Q. What about the powder burns? 

A. ¥ wasn’t—I am not sure I’d know a powder 
burn when IT saw one, but the face obviously was 
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lacerated and bloody so that my immediate feel- 
ing was, I thought that the shot had gone into his 
brain. Actually, my first looking at him, that was 
the only way in which he appeared different to 
me, from the ordinary man who was dead, and 
had been dead—he was probably dead a half hour 
before I got there. 

Q. Did you participate in any examination of 
the ground to see whether or not, in the discharge 
of the gun, any of the ground had been disturbed ? 

A. Yes, I did, and of course the ground, the 
sand had been walked on around the body before 
I got there. I think that must have been in the 
eourse of Dr. Rush’s attempts to apply artificial 
respiration and so on, but I observed so that the 
tracks meant very little from the walking around, 
but I observed the terrain, the type of bushes that 
were nearby. There was a shemise (sic) wood, some 
sort of a well-weathered log, vou called it a log 
trunk on the ground a few feet from where he lay. 
I thought this, looking at it, was that [135] maybe 
he tripped over that log and fell. 

Mr. Kriesien: If the court please, I move that 
that answer be stricken on the ground it is not 
responsive to the question and is not a field in 
which this witness is qualified to render an opinion. 

The Court: Motion granted. 

Q. (By Mx. Maguire): What was the name of 
that wood ? A. Shemise (sic). 

Q. Shemise (sic) wood, that was not a living 
tree, was it, or bush? A. No. 
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Q. Is it a bush or tree? 

A. Well, I guess it’s halfway between the veg- 
etation there, the trees or brush, whatever it was, 
there was low brush a foot or two high. There is 
this other stuff, I call it shemise (sic), I am not 
sure of its identification, that was 12 or 15 feet 
high and there were occasional trees that were 
maybe 25 feet high. 

Q. Did you make any examination to determine 
whether or not the discharge of the gun had torn 
any limbs or foliage off of any of the brush around 
there or trees? 

A. I looked around a moderate amount to try to 
get some clues which I was unable to obtain. I was 
going to say that my feeling was that this log on 
the ground, that was important 

Mr. Kriesien: If the Court please, I object and 
I move [136] that answer be stricken, your Honor, 
as not responsive, and not within the realm of 


opinion testimony. 

The Court: It may go out. 

Q. (By Mr. Maguire): Don’t speak about your 
feelings. What, as to whether or not you made an 
examination of the ground to determine whether the 
shotgun had been fired close to the ground or into 
the ground or any indication it had been fired into 
or hit—the charge had hit this brush or tree or 
anything like that? 

Mr. Kriesien: If the Court please, he hag al- 
ready testified that the ground had been walked 
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upon. This was a half hour after the discovery was 
made. 

Mr. Maguire: We will not argue about it. 

The Court: The question is withdrawn. 

Q. (By My. Maguire): Now, did you note any 
shotgun shells either on the ground in the imme- 
diate vicinity where Mr. Lyons’ body lay or any 
live shotgun shells which vou have described Mr. 
Lyons telling vou were magnum shells—about how 
many shells were there for the gun that you no- 
ticed ? A. Idon’t reealk 

Q. Was there more than one or did you see any? 

A. I don’t recall. 

Q. Now, you have—— 

A. This was after the accident, I paid adletven 
attention to the shells before the accident. and ex- 
amined them carefully. [137] After the accident, I 
recall that the police had the four doves and they 
had some shotgun shells—the cases that they had, 
and I don’t know whether those had been gathered 
up before or afterward. I didn't notice. 

Q. I see. Now, did Mr. Lyons—he had shown 
you what vou eall the magnum shells the evening 
before. Are you familiar with the ordinary shotgun 
shell as compared to the shell vou saw that night? 

A. Yes, sir. 

Q. Will vou describe the difference? 

A. The magnum shells were considerably longer 
was the main difference. I had never seen the mag- 
num shells before, they were the longest shotgun 
shells I had ever seen. 
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Mr. Maguire: Your Honor, before we go into 
the medical testimony itself, I want to get all of 
the testimony, we have Dr. Rush here to supplement 
some of the things that Dr. Chamberlain has testi- 
fied to, and because it was necessary to get all the 
facts and thing, may he be withdrawn ? 

The Court: Any objection? 

Mr. Kriesien: No objection. 

The Court: He may be withdrawn temporarily. 

Mr. Maguire: Shall I call a witness or Dr. 
Rush, or would your Honor like to have a recess? 

The Court: There will be a short recess. 


(Witness excused.) 
(Whereupon, a short recess was had.) [138] 


The Court: Proceed. 
Mr. Beebe: Call Dr. Homer Rush, if the Court 
please. 
DR. HOMER P. RUSH 
was thereupon produced as a witness on behalf of 
the plaintiff herein and, having been first duly 
sworn, was examined and testified as follows: 


The Court: I will say for the record, gentlemen, 
that. I have been favored with a copy or I assume 
mavbe the original of Dr. Rush’s deposition. which 
T have read with considerable care. Now, there was 
some discussion made the other day that the doctor 
wanted to make certain corrections in his depo- 
sition, certain language corrections, and from my 
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observation of the deposition, it has not been cor- 
rected, although he did sign it. 

Mr. Beebe: That’s correct, your Honor, he was 
advised that if anything came up from the use of 
the deposition which he wanted to correct that it 
would be taken care of at this time, and I therefore 
instructed him to sign it and return it under those 
instructions from the Court. 

The Court: Very well. 


Direct Examination 
By Mr. Beebe: 


Q. Your name is Dr. Homer P. Rush; is that 
correct ? A. Yes, sir. 

Q. Are you a duly licensed and practicing physi- 
cian and [139] surgeon in the State of Oregon? 

A. Yes. 

Q. Doctor, I want to go into your qualifications. 
Would you advise the Court of your medical back- 
ground ? 

A. I graduated from high school in Nebraska, 
went to the University of Nebraska for two and a 
half years previous to World War I, and I left for 
the Army. Came out to Oregon in 1917, entered the 
University of Oregon Medical School at that time, 
got my M.D. from the University of Oregon Medical 
School. Was granted my A.B. by the University of 
Oregon with my previous work at Nebraska. I took 
my master degree at the University of Oregon. Went 
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back to the University of Chicago in physiology, took 
post graduate work with Dr. Carlsen in the Depart- 
ment of Physiology at the University of Chicago. 
That was after I received my M.D., which was in 
1921. I then taught physiology full time for a period 
of approximately five years. Went over to the De- 
partment of Medicine; worked under Dr. T. Homer 
Coffman, who at that time, was Professor of 
Medicine at the University of Oregon Medical 
School and later went to the University of Vienna, 
came back from the University of Vienna about 
1928. Have been connected with the University of 
Oregon Medical School since that time, and at the 
present time my rank is Clinical Professor of 
Medicine, or Professor of Clinical Medicine. [140] 

Q. Doctor, are you certified as a specialist by 
any of the American boards? 

A. I am, by the American Board of Internal 
Medicine and sub-speciality in cardiology. 

Q. How about your practice, Doctor, is your 
practice limited ? 

A. It is limited to internal medicine. 

Q. How about your practice with respect to 
cardio-vascular disease? 

A. I presume about 70 per cent is that type of 
practice. 

Q. And the balance would be other problems? 

A. Problems in internal medicine and diagnosis. 

Q. Now, Doctor, with respect to the cardiology, 
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have vou written any textbooks in that field or 
articles? 

A. I have written some articles in that field. 

Q. And the articles, were they published ? 

A. I have had articles published in the Annals 
of Internal Medicine, Northwest Medical Asso- 
ciation, American Medical Association; Journal of 
Endocrinology, American Heart. 

Q. Have vou finished? 

A. Well, there were others but I haven’t got 
any list. I could furnish a list of publications. 

Q. That’s all you can think of right now? 

A. Correet, sir. 

Q. Doctor Rush, were you acquainted with 
James Lyons in his lifetime before the trip on 
which he died? [141] A. No, I was not. 
Whose guest were you on that trip? 

Mr. Howard Irwin. 

Was Mr. Irwin a patient of yours? 

Mr. Irwin was a patient of mine. 

Where did you first meet James Lyons? 

I believe it was in Los Angeles. 

This was on the occasion of the trip where 
Mr. slngone finally died; is that correct? 

A. That is correct. I flew down to San Fran- 
cisco and met Dr. Chamberlain, and we flew to Los 
Angeles and met Mr. Lyons in Los Angeles. 

Q. How many days before his death was it you 
first met Mr. Lyons? 

A. I believe it was on a Saturday. It would be, 
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I think, February the 8, 1953, but I am not positive 
of that date. 

Q. The 10th was the date of his death; is that 
correct, Doctor? A. Yes, I believe it is. 

Q. When you met Mr. Lyons in Los Angeles, 
what did you then do? 

A. We boarded the plane which Mr. Lyons and 
Mr. Irwin had and flew on down to La Paz, Mexico. 

Q. And you were flying in company with Mr. 
Lyons on the way down? [142] 

A. That is correct. 

Q. Now, what did you observe of Mr. Lyons 
with respect to his general physical characteristics 2 

A. I thought Mr. Lyons was a very vigorous, 
husky businessman. I rather had the impression 
that he felt in pretty good physical status, he loaded 
a lot of supphes into the plane. It seemed to me 
that he was doing much more work than the pilot 
with regard to shifting things around, and I saw 
nothing that would lead me to believe that he was 
anything other than a very healthy man of mid- 
forties, [ would have guessed him to be. 

Q. Now, during the flight southward into Mex- 
ico, did you have occasion to observe Mr. Lyons in 
the airplane? Ay ietaid: 

Q. Did he show any signs of shortness of breath 
or illness of any kind at the altitude at which you 
were flying? 

A. He showed no signs of any illness of any 
kind that I know of. 
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Q. How did his mental status seem to be during 
that trip? A. Excellent. 

Q. Was he in good spirits? A. Exeellent. 

Q. Now, after you arrived at the end of the 
flight, what did you then do? 

A. We were met down there by Mr. Irwin and 
some of his men [143] and proceeded to go over 
to where the yacht was, it was not docked, because 
it was away from the dock a little ways, loaded 
our luggage onto a small boat and went out to 
the yacht. Moved it onto the yacht, got ready to 
set sail, so that we could get down to the fishing 
ground as soon as possible. 

Q. What time of day was it that you arrived at 
La Paz? 

A. I would think late afternoon, but I really 
don’t recall exactly. 

Q. Was it still daylight? A. Yes, it was. 

@. You say that you moved your luggage and 
gear off so that it could be, placed on the vacht? 

& That’s right. 

Q. Did Mr. Lyons do any of that work? 

A. He did. 

(). What was the nature of the articles that he 
carried and lifted and moved? 

A. I don’t know as I can answer that question 
truthfully. The ordinary supplies. I didn’t pay 
much attention to them. I know some of them were 
boxes that I imagined to be canned goods or some- 
thing of that typé, but | am not cera 
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@. Now, did you observe any symptoms of 
fatigue or shortness of breath or anything? 

A. I did not. [144] 

Q. What would be an indication of ill health at 


that time ? A. Idid@aot: 
Q. Then did you go onto the boat itself, onto the 
yacht ? 


A. We did. We had a distance of—oh—maybe 
a half or three-quarters of a mile that we were 
driven up the dock, then took a boat and went out 
to the yacht. 

Q. What did you do after you got on board? 

A. We were assigned to cabins and I think I 
tried to unload my gear and clothes and sort of get 
it arranged. In the meantime Mr. Irwin had two 
Mexican boys that were sort of crew men and he 
stored away part of the supplies that were brought 
aboard and pulled up anchor and started on our 
way. 

Q. Started out for the fishing ground ? 

A. That’s night. 

Q. Did you have your dinner on board the ship 
that night? A. “Wendad. 

Q. Now, at any time during that day, had there 
been any drinking or 

A. There hadn’t been any drinking until after 
we got aboard the yacht. I mean, I think, we had 
cocktails before dinner that night, although I don’t 
know—I don’t think there had been any unusual 
drinking. [I am not even sure that we had cocktails 
that night. 
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Q. And did you all have dinner together? 

A. We dids [1459 

Q. Do you recall what Mr. Lyons ate? 

A. I do not. He ate the same things the rest of 
us did. 

Q. Was it a large meal or a very heavy meal? 

A. J would say an ordinary dinner. 

Q. After vou had eaten or during the time you 
had eaten, did Mr. Lyons show anv signs of any 
digestive disturbance at all? A. He did not. 

Q. At any time while you were with him, did 
he show any signs of digestive disurbances at all? 

A. He did not. 

Q. Anvthing to indicate—that would show gall 
bladder trouble? 

A. He showed no signs of anything that I would 
have noted that would show any type of ul health. 

Q. Now, after vou arrived at the fishing grounds 
did you sleep on the boat overnight or on the ship 
overnight ? A.” We did. 

Q. Then what did you do the next morning? 

A. We didn’t arrive at the fishing grounds that 
first night. We got the boat underway and went 
part way down and anchored and slept for the 
night and started out again the next morning. The 
second night we got down to San Lueas. 

Q. I see. And when vou arrived at San Lucas, 
that was where the fishing grounds were; is that 
correct? [146] 
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A. Between—well, not far from San Lueas, I’d 
say possibly a little ways north of San Lucas. 

Q. And then the next morning was when you 
went fishing; 1s that correct? 

A. No, it wasn’t quite that soon. I would think 
it was probably the early part of the afternoon 
when we began to see evidence of marlin and other 
ships that were fishing for marlin. At least that is 
what I was told it was. 

Q. Well, on the occasion when Mr. Lyons hooked 
the marlin; when was that? 

A. I believe that was the previous afternoon. 
I mean previous to the day of the accident. 

Q. Yes. Now, how long had you been fishing on 
the afternoon he caught the marlin, before he 
hooked it? 

A. Oh, I presume maybe two hours, I don’t re- 
call the exact time element. 

Q. During that period of time before you hooked 
the marlin, had he caught any fish? 

A. Not to mv knowledge. 

Q. Had you caught any? 

A. I don’t recall whether he caught any before 
or after that. We did catch some small fish, but I 
don’t recall just the time element in regard to when 
this marlin was hooked. 

Q. And while you were on this fishing trip, how 
did Mr. Lyons strike you as to his condition? [147] 

A. Again, as I stated, I thought his condition 
was excellent. He seemed to me to be a very vigor- 
our middle-aged businessman, I had the impression, 
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that probably gave of himself quite a good deal; he 
seemed to be physically fit. 

Q. At any time, did you hear him make any 
complaint about his physical condition ? 

A. I did not. 

Q. Now, Doctor, will you tell the Court about 
the occasion when Mr. Lyons hooked the marlin? 

A. Well, of course, in fishing for marlin, they 
have these rods out, and they are put in gear, no- 
body holds the rod, they’re rigged, and on this par- 
ticular yacht, we had four lines out and when a 
marlin takes the lure, then somebody takes the rod 
and at this time the marlin was hooked and Myr. 
Lyons took the rod. They do have a rig that 1s 
strapped around the body with a sort of a leather- 
like harness with a place in which the rod can be 
placed against the body to give some support on 
holding it. Usually they sit in a chair that is a 
swivel chair in the back part of the yacht, so that 
there is some give back and forth. They are not 
standing all the time, and when Mr. Lyons took 
this rod, he had no harness on. I imagine it was 
probably a few moments before the harness was put 
on him, which it was by the Mexican boy, and dur- 
ing that time he was doing it all with his arms and 
associated movements with his body, and, of course, 
he [148] placed the rod in the harness and sat down. 
The marlin seemed to be a very good-size one, so 
I was told, that was the first one I ever saw. It 
did break water several times. I have several still 
pictures which I took where the marlin is clear out 
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of the water, and he must have played this fish for 
a period of around thirty minutes or so before the 
fish broke the line. 

Q. Now, Dr. Rush, in talking about playing the 
fish, just to get it on the record, what does the 
fisherman do? 

A. The fisherman has to take the rod 

Q. Holding it with two hands? 

A. Usually, yes, and he has one of them that 
controls the reel to try to reel in and the rest of 
it is in the harness on his body, near the pole, so 
that it’s back and forth, and you reel in and the 
fish will run, and if you ‘‘quash’’ it, as they eall it, 
he will break a line, so you let the fish run out and 
then you reel it back in again and I would assume 
it to be quite hard work. 

Q. Did it appear to be hard work to you? 

A. It appeared to be hard work to me. 

Q@. And would you say that there was consider- 
able effort involved over a period of time in play- 
ing such a large fish, particularly for 30 minutes? 

A. JI would think there was a reasonable amount 
of effort. Mr. Irwin, who was known to have heart 
trouble did not play [149] it himself, because he 
felt it was too much work. 

Mr. Kriesien: If the Court please, I object to 
this witness testifying for Mr. Irwin. 

The Court: That matter of the fact that Mr. 
Trwin did not play the fish may stay in the record. 

Q. (By Mr. Beebe): Now, Dr. Rush, in order 
to shorten things down, on the morning of Mr. 
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Lyons death, the day you went dove hunting, will 
you deseribe how vou got out to the hunting 
ground ? 

A. We got up rather early that morning, I 
would assume some place between 5:00 and 6:00 
o’clock, to my memory, I think we were to meet 
Senor Ruiz, as I have called him, about 6:00. We 
got into the dory which had a little motor on it. 
were taken ashore and walked possibly the equiva- 
lent of a block in the sand up to the dock where the 
ear of Senor Ruiz was parked. It was a rather old 
vintage car, it was held together with considerable 
wire, and we got into this—which would be the 
equivalent of an old Ford touring car, I would 
think, and drove up to the village of San Lueas. It 
was perhaps a half or three-quarters of a mile from 
where we landed, at which place we picked up Senor 
Ruiz’ son, a lad of about eleven or twelve, and 
brought the guns that Senor Ruiz had and put these 
in the car and the lad also, got in with us, and we 
drove, I would say, a distance of perhaps three to 
five miles along parallel to the bay to the [150] 
place where we parked his car and got out, and 
there were no doves flying, and it was probably 
about 7:00 o’clock when we got out there. 

Q. Before you go further, getting back to the 
fishing incident, did you observe Mr. Lyons after 
he played that marlin for 30 minutes? 

A. Yes, I was with him all the rest of the day, 
except for the time that Dr. Chamberlain and I 
took the dory out and went for small fish in the hay. 
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Q. What was his condition after the 30 minutes 
of exertion ? 

A. I thought it was very good. I might add this, 
that we did have another period of time when there 
were a lot of fish ducks flying around, and guns 
were gotten out, and Jim used guns in target prac- 
tice at these and he certainly was steady. He seemed 
to know his guns. Which had occurred after his 
playing with the marlin. 

Q. In other words, he shot some fish ducks from 
the boat? A. That’s right. 

Q. And immediately after he lost the fish, did 
you obseive him; were there any symptoms of dis- 
tress at all? A. None at all. 

Q. Now, then, returning to the dove hunting ex- 
pedition, after you got out to the place where you 
were stopped, what did you do then with respect to 
Mr. Lyons? 

A. We got out of the car and divided guus, so 
to speak, [151] and there being no doves we walked 
around. I think that Bob Parrick and I and Dr. 
Chamberlain and Mr. Lyons took two or three little 
hikes around the country. I can remember one of 
them where Mr. Lyons and Dr. Chamberlain and 
I went up a little trail over a sort of a sand dune 
hill, and I can remember one remark he made was, 
‘“Tt’s so nice to be alive on such a beautiful morn- 
ing,’ and he seemed to be in excellent health, at 
that time. 

Q. How about his spirits? A. Excellent. 

Q. Now, approximately how far would you say 
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that you walked on these little excursions while you 
were waiting for the doves to come over, Dr. Rush? 
A. Oh, I would approximate a total distance of 
at least a half mile or so, because they were small 
excursions, the equivalent of two to three hundred 
yards, maybe a little further, some of them. 
Q. Now, did you observe the shotgun that Mr. 


Lyons was using that morning? A. I did. 

Q. Did you see any of the shells that he had 
in his possession ? A. Jie 

Q. Arve you familiar with shotgun shells? 

A. Iam a little. 

Q. That is, do you own a shotgun yourself? 

A. Ider [io24 

Q. And what gauge is it? A. 12 gauge. 

Q. Is ita magnum? 

A. No, it is not. It is a Winchester. 

@. And did you make any observation as to the 


type of shells he was using, whether they were 
larger than usual ? 

A. Yes, they were much larger than the ones I 
used, because I remarked about it and looked at 
one of them. I had never used a magnum shell, my- 
self. 

Q. Approximately—well, will you state for the 
Court, Dr. Rush, coming down now to the time that 
you took your positions for shooting? 

A. Along about 7:30, the doves began to come 
over, as the Mexican had told us they would, and 
T was standing by Mr. Lyons and he shot about at 
least two or three doves, and when doves would 
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come over he would shoot a dove and a dove would 
fall. I mean I saw him shoot, it was on the wing, 
of course. 

Q. Let me ask you a question there, at the point 
where he shot those two doves, Dr. Rush, was that 
approximately at the place where he was later, 
where he died ? 

A. I beheve it would be within 30 yards of 
where he shot those two doves, Dr. Rush, was that 
approximately at the place where he was later, 
where he died ? 

A. I believe it would be within 30 yards of 
where he was later. 

Q. Now, after he had shot those two doves, how 
long a period of time was it that had transpired, 
I mean the time taken [153] in shooting the two 
doves while you were with him? 

A. The doves were coming over quite good at 
that time, and I would feel that there was less than 
a minute between the time that one would come 
over and he would shoot, and then another would 
come over and he would shoot. I would not say it 
was two, it might have been two, it might have been 
four. IT don’t recall. In the meantime, I was taken 
away by Senor Ruiz and suggested that I go up the 
road a little bit and off the road a little bit near 
where there was a fairly large tree that doves tended 
to land in, and I said with my .22 rifle I might get a 
chance to shoot at a dove that landed in the tree, 
so I was about—I imagine—purely guess work, I 
think I could pace it out on a road, but IT imagine— 
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I never measured it as to what that distance was, 
but I would guess some place around 60 or 80 feet, 
maybe further, I don’t recall just exactly. 

Q. 60 or 80 feet from where Mr. Lyons was? 

. Mes. 

Q. Or do vou mean 

A. I don’t know whether it was yards or feet. 
As I say, I don’t know what the distance was. As 
T stated in my deposition, I don’t 

Mr. Kriesien: If the Court please, I move that 
the answer be stricken with respect to the distance 
that he might have been from the deceased. [154] 

The Court: Well, see if we ean’t get it, can you 
give us vour best estimate, Doctor, either in feet 
or vards how far away you were ? 

The Witness: I would feel I was about half the 
distance to the corner of that building aeross the 
street; how far would that be? 

Mr. Beebe: Are you referring to the Congress 
Hotel building? 

The Witness: Yes, I presume it to be closer to 
60 vards than to 60 feet. 

Q. (By Mr. Beebe): Now, Dr. Rush, will you 
tell the Court in your own words after you took 
vour station, just exactly what you heard and ob- 
served from that point forward ? 

A. Well, from that point forward T had my back 
to Mr. Lyons. 

Q. Let me ask vou this, if vou had looked for 
him, could vou have seen him? 
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A. I could not, because the brush—it was in the 
country. 

Q. Now, go ahead. 

A. I had my back in that direction and the 
doves, as I say, were coming over quite rapidly. I 
heard the shotgun explode from the position where 
he was and saw a dove fall, and I thought I heard 
a second one some minute or two later, and saw a 
dove fall, but there is one sequence that was differ- 
ent than any of the others, and that was the time 
that I heard the shotgun explode and saw the dove 
fall and the second [155] shot that came on much 
sooner than the other shots that had been fired, but 
—and saw no dove fall—then I would look back in 
that direction and when I did I would see a dove 
fall. 

@. You had seen a dove fall on every other oc- 
casion ? 

A. I had. My reaction, at that time, I mean it 
went through my mental processes that Jim was not 
letting me have a chance to get a dove, to allow a 
dove to land in the tree and give me a chance to 
shoot, and I was getting ready to holler at him 
when I heard a stertorous type of breathing. 

Q. Doctor, can you find some other words to 
describe what you mean by stertorous type of 
breathing ? 

A. Sort of like a snore type of breathing, a 
snarling bull was the impression I had from the 
noise that I’d expect a bull to make when it was 
snorting around, and I wondered what that was at 
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the time, and it was coming from the direction 
where Mr. Lyons was, and my reaction was that 
it was probably a wild animal of some type, and we 
had seen cows on the trail, and I wondered about 
a mad bull or dog or something and went to the 
road and went down that way. I don’t know how 
long it took me to walk it, it didn’t seem but a few 
seconds to me. I think I estimate it around 10 or 
15 seconds. It certainly isn’t—wasn’t much more 
than that—I probably—I trotted down the road, 
wondering what I would do if it were a bull and 
looked to see how close the nearest tree was, [156] 
then I saw Jim lying on the ground on his face 
under a mesquite bush. 

Q. Just a moment, Dr. Rush, now on the ques- 
tion of time, can you estimate how long it was be- 
fore the second shot—that is to say the one im- 
mediately before you heard the breathing; how long 
was it between the time you heard the shot and the 
time you heard the stertorous breathing? 

A. About enough time for me to think, why 
don’t he let some of the doves land in that tree so 
that I could get a shot at some, so I would say it 
was just a few seconds. I don’t know how I can 
estimate it in numbers or seconds because at the 
time, of course, this all happened so fast, I didn’t 
even think of those things. 

Q. You couldn’t estimate? 

A. I wouldn’t think it would be over three or 
four seconds. 
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Q. Now, then, when you arrived and you say 
that Mr. Lyons was under a mesquite bush? 

A. That’s right. 

Q. Do you mean by that that there were 
branches hanging over him? 

A. Over hin, that’s right. 

Q. In what position was he in? 

A. He was laying face down on his shotgun. The 
shotgun was going out over the left shoulder at ap- 
proximately—it must have been a foot—eight inches 
—something like that— [157] and that’s the muzzle 
of the gun and the other part of the gun he was 
lying on with his chest, and it came out on the 
right side about the angle of his hip, I imagine, 
with the stock. 

Q. Now, do I understand, Doctor, that the muz- 
zle of the gun protruded upward diagonally from 
a point just below his left shoulder about a foot? 

A. Yes, sir. 

Q. And the butt of the gun protruding at an 
angle from a point past his right hip; is that cor- 
rect? A. That’s right. 

Q. Now, was Mr. Lyons, was his whole body 
under the mesquite bush? 

A. No, sir, I wouldn’t think so, I would think 
maybe half of it or so. 

Q. It would be the upper or lower? 

A. It would be—was the upper half, the head 
and chest and thorax would be under the mesquite 
bush, and I think probably the buttocks and lower 
leg extremities were out. 
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Q. Now, Dr. Rush, will you tell the Court what 
you did then and what you observed from that point 
until Mr. Lyons was dead ? 

A. I saw—when I saw this—the first thing I 
noted was blood coming from the nght side of his 
face and I thought he had an accident and shot 
himself, and I hollered help, [158] and Senor Ruiz 
had gone over one of these sand dunes to pick up 
a dove, and Bob Parrick and the Mexican boy had 
gone up the road a ways to shoot doves. Senor Ruiz 
reached me first and I would feel it was in a matter 
of not more than another minute or so, maybe less 
than that; Bob Parrick and the Mexican boy were 
there another minute or so later, and we rolled Mr. 
Lyons over to try to get him in a more comfortable 
position for breathing, so that we were sure that 
he did not have sand in his nose and mouth, and 
had him a little bit toward the right side as we 
rolled him over. 

Q. Doctor, when you rolled him over, did you 
roll him outward. from the bush? 

A. We rolled him outward from the bush. 

Q. ‘Thank you, proceed. 

A. And Bob Parrick had some experience, I be- 
lieve, in first aid. He had helped me in trying to do 
artificial respiration—— 

Mr. Kricsien: Pardon me a moment, could you 
speak a little louder? I am having extreme difficulty 
in hearing through the noise outside. 

The Witness: I am sorry. Bob Parrick and I 
attempted artificial respivation. He was pulseless at 
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this time, but had definite stertorous type of breath- 
ing with a good deal of noise in it, and after a mat- 
ter of a minute or two or three, I don’t recall just 
how long, he began to show evidence of pulmonary 
edema. I mean by that, frothy sputum began [159] 
to come out of his mouth and nose in his breathing, 
which gradually became blood tinged. I attempted 
to listen to his heart with my bare ear, but I 
couldn’t because of the noise of the breathing. I put 
my hand on his chest and felt a tremulous type of 
activity going on, and, as I state, he was pulseless, 
I could get no pulse of any type. I could not even 
find any pulsation in the carotid vessels in the neck. 
IT never felt more helpless in my life. I thought 
about some things we had on the ship, that we might 
use, but they were five miles from where we were, 
and in approximately five or six or seven minutes, 
something like that, he was gone. 

Q. This tremulous thing that you felt when you 
placed your hand upon his chest, was that a heart 
beat; a fast heart beat? 

A. I couldn’t answer that question, whether it 
would have been, I thought it was heart action, but 
there was so much gurgling of this frothy fluid 
that was beginning to gather in the bronchus, that 
part of it could have been that type of vibration and 
I felt it in the chest wall. 

Q. Now, Doctor, can you describe that sensation 
by likening it to anything that any of us might have 
felt? 
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A. I likened it, when I gave the deposition, to 
the purring of a cat. 

Q. Were you able to detect any rhythmic heart 
beat? A. I was not. [160] 

Q. Now, when vou concluded that he was dead, 
was that when the breathing stopped? 

A. That was right. It was after we tried artifi- 
cial respiration for a little while and it didn’t get 
any result from the artificial breathing. 

Q. Now, was there any cyanosis of Mr. Lyons’ 
face when you first arrived there ? 

A. Definite cyanosis was present when I first 
saw him; he was reddish. 

Q. Did that condition continue? 

A. Continued, and gradually the red color began 
to disappear and it became more and more 

Q. Was Mr. Lyons conscious when you first 

A. He was not. 

Q. Did you observe the wounds on Mr. Lyons’ 
face? A. Yes, I observed them. 

Q. Will you describe them to the Court? 

A. They were like sort of scratches and erosion 
of the skin, some bruising like appearance, I 
thought there was some blood that had dried on 
them. They didn’t look like a scratch that might 
come from a brush scratch, or anything of that 
tvpe, they looked more like what I would expect the 
explosion of a gun to give a wound, and I think I 
felt one pellet under the skin that I interpreted as 
being a shot from the bullet. 
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Q. You felt at least some hard lump at one of 
these excoriations or lacerations? [161] 

A. That’s right. And this involved the face and 
neck and temple, as I recall. 

Q. On which side? A. On the right. 

Q. Did you observe anything which appeared to 
you to be powder burns? 

A. I thought there were powder burns because 
there seemed to be some bluish markings which I 
understood powder burns make if they are de- 
posited under the skin. 

Q. Where was that? 

A. On the right side of the face and neck. I don’t 
recall specifically. 

Q. Did you observe any injury on the ear on 
that side? 

A. I don’t recall any on the ear. 

Q. The eyelid? 

A. I don’t recall anything on the eyelid. 

Q. Now, then, after you concluded that Mr. 
Lyons had died, what did you then do with respect 
to making any investigation around the scene of the 
accident ? 

A. The car was parked up the road a ways from 
the village by an approximation of a quarter to half 
a mile, and Senor Rwz and his son went up and got 
the car and were going into the village and down 
to the ship. Bob Parrick and I were going to stay 
there. Of course we were distinctly upset. Bob had 
been very, very fond of My. Lyons and the [162] 
first thing I tried to do was calm down Bob Par- 


190 Underwriters at Lloyd’s, Lon., Eng. 


(Testimony of Dr. Homer P. Rush.) 

rick, then we looked around the area. We had rolled 
him out from under this bush when he was in his 
terminal stages. I took the guns, the .22 that I had 
and the magnum that was lying there and laid them 
out a little way from him, making sure those cham- 
bers were empty and we looked over the brush 
around there and the ground around there and so 
forth to see if there was any evidence of an explo- 
sion of his gun going into the ground or going off 
horizontally into the wood or the brush or anything 
like that. There were no tracks around this mesquite 
brush or under it. We kept people away from that 
and that was kept empty until the police came. 
There were tracks that were around him when we 
rolled the body out, but there were no tracks on the 
other side of any moment, but there might have 
been a track or two around, but it wasn’t tramped 
down, we purposely watched it. 

Q. Did you find anything on the ground or in 
the area or along the branches or in the leaves of 
the bush indicating that there had been any blast? 

A. We did not. We could not find anything that 
would indicate that. 

-Q. Now, then, what did you then do, Dr. Rush, 
after making that investigation? 

A. We went along the edge of the road and 
walked back and forth to go and look and see how 
things were and we were [163] worried about the 
insects getting around. It was interesting that a car 
went by, it contained a Mexican couple and the 
Mexican lady could speak some Hnglish. Of course, 
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the body was right close to the road so it could be 
seen, and 

Q. Can you speak up? 

A. The body was right close to the road where 
it could be seen and she had informed us that in 
Mexico it was unlawful to move that body. 

Mr. Kriesien: If the Court please, I object to 
this line of questioning on the ground of hearsay 
and move it be stricken from the record. 

The Court: Motion granted. 

Q. (By Mr. Beebe): Well, Dr. Rush, just wait 
till I ask you a question; what, if anything, did you 
then do with respect to Mr. Lyons’ body and before 
the arrival of any official and why did you do any- 
thing ? 

A. We didn’t do a thing before the arrival of 
the police from San Lucas, except to stand guard, 
so to speak. We stood guard from then on. Now, 
following this, we did several things. 

Q. All right, after that, after the police arrived, 
what did you do? 

A. We were, of course, in warm country, the sun 
was coming up, and it was getting hot. We tried to 
get mesquite brush there and build a little type of 
shelter over the body, and [164] as stated, the in- 
sects were beginning to accumulate. We went back 
finally to the ship, got oil, and make an oil ring 
around the body to keep the insects from getting 
into it and got a tarp, and put a tarp over it. 

Q. Now, then, Dr. Rush, if you recall, what time 
was it when the officials finally arrived at the scene? 
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A. My impression was that it was early in the 
afternoon. I thought—J remember they promised to 
be there around 10:30 and that they weren’t and 
then at another hour, and they weren’t, and it seems 
as though it was early in the afternoon when they got 
there. That is purely memory, I might be wrong. 

Q. And then they came and started to investi- 
gate the scene? 

A. There was an investigation, I imagine you 
could eall it, held at the scene, in which these offi- 
cials that came from San Jose looked the situation 
over, and that included the two doctors and appar- 
ently a magistrate, who, incidentally, is obviously 
very powerful, but he had two or three helpers with 
him, they went over the factors and these two doc- 
tors looked very carefully over things, I was with 
one of them when he did it, and made their notes 
and suggestions and the body was then lifted into 
a station wagon and taken to San Jose. 

Q. Dr. Chamberlain accompanied 

A. Dr. Chamberlain accompanied that [165] 
group. 

Q. Did you go along to San Jose? 

A. I did, I went about an hour later. 

Q. How did you get there? A. By car. 

Q. Were you present, Dr. Rush, when Dr. 
Chamberlain requested the Mexican doctors that 
you and he be permitted to be there at the autopsy ? 

A. I don’t know that I was present at the time 
he made his first, but I was there later in the day 
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and we went out to the hospital on two or three 
occasions to find out where they were going to hold 
the autoposy, and would they let us know and the 
like, and after each 30 or 40 minutes would go back 
again and try to find out again. 

@. And when you weren’t going to the hospital 
to try to find out, what were you doing; did you 
remain with the police? 

A. At this magistrate’s office, or whatever his 
title was, I don’t know. 

Q. Did you ever get to attend the autopsy? 

A. We did not. 

Mr. Maguire: Your Honor, that is all we wish 
to inquire of this witness at this time. We want to 
go into the medical testimony at a later time. I sug- 
gest, if the Court please and has no objection, that 
we take our noon recess. 

The Court: All right, Will it inconvenience you 
to come back at 1:30? [166] 

Mr. Maguire: Not at all, your Honor. 

The Court: All right, then, 1:30. Court is in 
recess. 

(Whereupon, a recess was taken until 1:30 
o’clock p.m. of the same day.) [167] 


(Pursuant to recess, proceedings were re- 
sumed at 1:30 o’clock p.m., November 23, 1955.) 


The Court: You may proceed, gentlemen. 
Mr. Beebe: Call Dr. McKeown, if the Court 
please. 
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was thereupon produced as a witness on behalf of 
the plaintiff herein and, having been first duly 
sworn, was examined and testified as follows: 


The Court: Will you state your name, please? 

The Witness: Dr. Raymond M. McKeown, Coos 
Bay, Oregon. 

Mr. Kriesien: May the record indicate, I pre- 
sume that Dr. Rush was temporarily withdrawn 
from the stand? 

Mr. Beebe: We have taken the lberty because 
Dr. McKeown has to be back, to call Dr. McKeown 
a little out of order, because he flew up from Coos 
Bay and he has to go back. 

The Court: How do you spell your name, 
Doctor ? 

The Witness: M-c-K-e-o-w-n (spelling). 


Direct Examination 
By Mr. Beebe: 


Q. Dr. McKeown, you are a duly licensed and 
practicing physician and surgeon in the State of 
Oregon? A. fam. 

Q. Will you state for the Court, Doctor, your 
medical degrees and qualifications? [168] 

A. Ihave a bachelor of arts from the University 
of Oregon in 1924. T have a M.D. degree from the 
University of Toronto and—Toronto, Canada, in 
1929. I have six years of postgraduate work at Yale 
University in New Haven, Connecticut, from 1929 
to 1936. In June of *36, I came to Coos Bay, Ore- 
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gon, where I opened my office for general practice. 

Q. Have you practiced there since that time, 
Doctor ? A, Yessir. 

Q. Do you have a specialty ? 

A. Not one that I would practice, but I was a 
qualified surgeon, an obstetrician and gnecologist. 

Q. Your practice in Coos Bay is a general prac- 
tice? A. A general practice, yes, sit. 

Q. Dr. McKeown, did you know James Lyons 
during his lifetime? 

A. I don’t remember when J didn’t know him. 
We were childhood playmates. 

@. And did you grow up together ? 

A. We grew up in Coos Bay together. We went 
to school together and played football together. 

Q. Would you describe for the Court, Mr. 
Lyons’ general physical characteristics and person- 
ality ? 

A. He was a rather small man, he was an ex- 
tremely sturdy man physically and emotionally. He 
went into his things wholeheartedly and very vigor- 
ously, at no consideration of expense to his own 
health and well-being. [169] 

Q. A hard-driving individual ? 

A. He was a very dynamic and very forceful in- 
dividual. 

Q. Now, Dr. McKeown, were you the family 
physician at Coos Bay for Mr. Lyons and his family 
for a period of years? A. I was, yes, sir. 

Q. Did you have occasion to examine Mr. Lyons 
on numerous occasions ? 
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A. I examined him repeatedly. 

Q. Now, Dr. McKeown, did you ever conduct 
any heart examination of Mr. Lyons? 

A. Several times, I did, yes. 

Q. Axe there any particular ones that stand out 
in your memory ? 

A. None, because they were all normal. 

Q. Did you examine him for a rather large life 
insurance policy some time in the 1940’s? 

A. I did, yes, sir. 

Q. Did you give a heart examination in connec- 
tion with that? A. Yes, sir, I did. 

@. At that time, did you give him exercise toler- 
ance tests? 

A. I gave him all the usual recommended tests 
used to find out heart disease and there were none. 

Q. Specifically, Doctor, did you hear any heart 
murmur at that time? 

A. There was no heart murmur at that time or 
at any time. [170] 

Q. Did you listen both before and after exer- 
cise ? A. I did, yes. 

Q. And could detect no murmur ? 

A. Heard no murmur. 

Q. Now, Dr. McKeown, in 1950 there was an 
occasion, was there not, when Mr. Lyons consulted 
you about pain in his chest radiating down his arm 
that occurred on a dock? A. There was. 

Q. You recall that occasion? 

A. Yes, I do, from memory. I believe he was 
walking across a deck of one of his boats and he 
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experienced what he thought was a chest pain, as 
I reeall, radiating down one of his arms, his right, 
I believe, and he became frightened and apprehen- 
sive, which he didn’t become very often, and he 
came to see me shortly thereafter, and I subjected 
him to all the tests for heart disease, and they were 
all normal. 

Q. Did you have an electrocardiogram taken or 
take one yourself ? 

A. I took one and it was read by Doctors Wil- 
lis and Armstrong, Portland, and his return was 
normal electrocardiogram. I believe I had it typed 
out there, too. 

Mr. Beebe: May we have this marked ? 


(Document was thereupon marked Plaintift’s 
Exhibit 17 for identification. ) 


Mr. Kriesien: I might say, this indicates 16. I 
believe [171] the chart was number 16, so far as my 
records are concerned. 

Mr. Beebe: Yes, this should be 17, actually. We 
will offer in evidence, if the Court please, Plain- 
tiff’s Exhibit 17 for identification, which was here- 
tofore shown to counsel and which is the cardio— 
electrocardiogram. 

The Court: It will be received and marked. 


(Document previously marked Plaintiff’s Ex- 
hibit 17 for identification was thereupon re- 
ceived in evidence. ) 


Q. (By Mr. Beebe): Now, Dr. McKeown, when 
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you examined Mr. Lyons on the occasion of the 
pain that he had while crossing the dock, was there 
a case history given you of being unable to hold the 
telephone ? 

A. He mentioned to me that the pain was such 
a nature that subsequently he could not even lift a 
telephone, and IJ went on then to tell him what I 
thought the cause of that was. 

Q. Now, Doctor, at that time, did you give Mr. 
Lyons an exercise tolerance test and listen to his 
heart before and after the exercise? 

A. Yes, sir, I did. 

Q. And did you detect any heart murmur at that 
time ? A. No, sir, I did not. 

Q. Hither systolic or diastolic? 

A. No murmur of any description. 

Q. Now, what was your diagnosis of this chest 
pain which [172] took place at that time? 

A. AsTI recall, intercostal neuralgia and anxiety 
tension state. . 

Q. Will you explain to the Court what you mean 
by intercostal neuritis? 

A. Coming out of the spinal column and going 
around to the front of the body in between the ribs 
are nerves that are all the intercostal nerves. One 
ean have in there, arthritis and other spinal condi- 
tions which produce pain and pressure on those 
nerves itself. Pain then radiates around to the front 
of the chest and the sides of the body and so on. It 
is frequently misinterpreted by patients in their his- 
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tory, and it is actually pain from arthritis of the 
spine, which was true in this case. 

Q. Now, after that occurrence, and—what do 
you mean by anxiety tension, Dr. McKeown, and 
what relation could that have to the intercostal 
neuritis ? 

A. Well, anxiety tension is, one might say, a 
rather ephermeral sort of thing that one has when 
they become extremely worried, anxious, and upset, 
and they say, the doctors eall it an anxiety tension 
state. In other words, the patient is anxious, they 
are under tension and they are frightened, usually, 
and worried, and the various little things that they 
have had all their lives become pretty tremendous 
to them, and they come to a doctor with heart dis- 
ease and cancer and many other things. [173] 

Q. What relation do you think the tension had 
to Mr. Lyons’ chest pain on this occasion ? 

A. I felt that he had reached that stage in his 
life when he had accumulated enough worldly goods 
that he could slow down and look at himself for 
the first time in his life, and he didn’t like the looks 
of it, and he was worried about his health, and when 
he felt this pain he thought he might have heart 
disease and he came running for reassurance. 

Q. Now, Doctor, after that occasion, did you 
have further occasions to examine Mr. Lyons and 
treat Mr. Lyons? 

A. I can’t recall, that is definitely without ex- 
amining my records, but I believe I saw him a 
couple—a number of times. I saw him shortly be- 
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fore he went to Mexico on this last fishing trip, and 
he was in my office possibly a half to three-quarters 
of an hour seated across the desk from me dis- 
cussing himself, his business, and his health and his 
future plans. He made no reference to this at that 
time, or any disability of his body, no reference. No 
reference of any heart condition or anything and 
was going on this trip to Mexico for a rest. 

Q. Doctor, did you treat Mr. Lyons on the ocea- 
sion of his automobile accident? A. J] didysi 

Q. And would you describe, just briefly to the 
Court, the injuries he sustained in that accident 
and sequela that he might have had? [174] 

A. This was in January of 1950, he was driving 
home, as I recall, late in the morning on a very 
slippery highway, and took a curve coming into 
Coos Bay too fast, he struck the curb on the right- 
hand side and slid aeross to the left, his door on his 
side flew open and it knocked him out and he shd 
on the left side of his body. a distance of some 20 
or 30 feet, and finally rammed himself up against 
the eurb. He was picked up and brought to the Me- 
Conlly Hospital where I saw him almost immedi. 
ately. He had a fractured nose, contusions and 
bruises about his body, he had fractured left ribs. 
IT ean’t remember the exact number, I believe it was 
four and five, and then his left hip, there was a 
question originally about a fractured hip, but it was 
not found so on the X-ray. He was in mild shock 
and a pretty sick individual. I had our local eye, 
ear, nose and throat doctor, Dr. Barkwell, to take 
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care of the fractured nose, it was set and put in 
splints and we put him in the McConlly and treated 
it systematically. He left there possibly ten days, I 
believe, more or less, later to fly down to his home 
in California. X-rays were taken, clectrocardio- 
grams were taken, various lab tests were taken and 
he showed quite a considerable shaking up, but by 
the time he left, he was in good shape. 

Q. Did you see him for anything—after the time 
he went to Palm Springs—for anything that arose 
out of that accident, Dr. McKeown? [175] 

A. Not offhand, no sequela, I remember he 
eradually recovered, and I believe he had, as I re- 
member, a left hemothorax. 

Q. What is that? 

A. Which is blood between the—should I say the 
lung and the chest wall in the pleural cavity on the 
left-hand side. I thought that was quite likely due 
to this fractured rib, and he saw Dr. McBride in 
Palm Springs, and I believe he recovered from that 
without any after effects whatsoever. 

Q. I think you may cross-examine. 


Cross-Examination 
By Mr. Kriesien: 
Q. Dr. McKeown, I believe you stated that the 
anxiety tension state was the result of Mr. Lyons 
having slowed down; is that correct? 


A. I don’t think I used that term, sir, as I 
didn’t mean it in that respect. What I meant. J 
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had reference to was Mr. Lyons had finally climbed 
the hill, if you will, and secured enough security 
and enough worldly goods that for the first time in 
many, many years he had time on his hands to sit 
down and look at himself. Previously, he was an 
extremely busy individual, worked many, many 
hours a day, and did not pay any attention to anvy- 
thing. 

Q. Now, vou said that this intercostal neuralgia 
was the cause of this chest pain, I believe? [176] 

A. That was my impression, yes. 

Q. You said, I believe, it’s true, that is theeause. 
Did you take X-rays of the spine and make that 
determination ? 

A. Yes, we have X-rays available of the entire 
body. 

Q. At the time of this pain, did you take the 
X-rays and reach that opinion as a result of the 


examination of the X-rays? A. Y¥é@s; sik 
Q. That was your basis.of your opinion at the 
time ? A. They are available. 


Q. Was it your opinion that Mr. Lyons had— 
had to be slowed down further than he was at that 
time, was he slowed down at all? 

A. Yes. Well, yes, correct. We told him to take 
it easy and not worry so much. 

Mr. Kriesien: May I have this marked for iden- 
tification? We had better mark the entire file here. 

Mr. Beebe: As a matter of fact, do you want 
Dr. McBride’s record at this time, Mr. Kriesien ? 

Mr. Kriesien: Were these all furnished to me? 
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Mr. Beebe: Yes, all of them. I don’t know which 
ones, you thought, are material, everything but this 
last letter from Dr. McBride. 

Mr. Kriesien: May [ approach the witness, your 
Honor? 

MiesCourt: Yes, sire@[177] 

The Clerk: Defendant’s Exhibit 18. 


(Documents were thereupon marked Defend- 
ant’s Exhibit 18 for identification.) 


Q. (By Mr. Kriesien): Doctor, did you inform 
Dr. William McBride of this occurrence in May of 
1950? A. Of the accident of Lyons? 

Q. No, of this chest pain. 

A. I presume I did, you must have the record 
there. 

Q. Well, I will hand you Exhibit Number 18, 
ealling your attention to three handwritten notes 
on three sheets of paper of your letterhead and ask 
you if this is the letter that you wrote to Dr. Mc- 
Bride with reference to the occurrence in May of 
1950 of the chest pain? 

A. Yes, sir, that is my letter, I am glad to see it. 
T haven’t seen it for a good many years. 

Mr. Kriesien: We offer this in evidence, your 
Honor. . 

Mr. Beebe: No objection. 

The Court: It will be received in evidence. 


(Documents previously marked Defendant’s 
Exhibit 18 for identification were thereupon re- 
ceived in evidence. ) 
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Q. (By Mr. Kriesien): Dr. McKeown, what 
was the reason for your advising that Mr. Lyons 
had to be slowed down? 

A. For the same reason you take out a life in- 
surance, you are not going to live to see the profit 
of it for long, in [178] other words, this boy if he 
kept on on the fast clip he was going at, something 
was going to happen, but I didn’t know what. 

Q. Then your recommendation was to prevent 
some ailment developing that might shorten or en- 
danger his life? A. Certainly, yes. 

Q. And what ailment did you have in mind, Dr. 
McKeown? 

A. I didn’t have any, sir; if I had I would have 
specified it in my letter to McBride. 

My. Kriesien: That’s all, Dr. McKeown. 


Redirect Examination 
By Mr. Beebe: 


Q. Dr. McKeown, would you give the back- 
ground of the history that you knew of Jim Lyons 
and describe what you meant by slowing down? In 
other words, you must have had something in mind, 
something that he had been doing that you wanted 
him to stop? 

A. Well, I think that to be generalized, I was 
concerned at the time right up to his death with his 
whole pattern of living. Nothing in particular, but 
he was a typical example of a representative type 
of aggressive logger and lumberman that we have 
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had in Coos Bay area for many, many years. I can 
cite other cases comparable to his where the same 
type of people and they had gone on over the years, 
acciunulating their money by any means at their 
disposal, and so often had [179] never lived to reap 
the reward. They died for many different reasons, 
some from accidents, some from disease, and I 
didn’t propose to see a man whom I always con- 
sidered a young man, I did not propose to see him, 
a friend of mine, come to a bad end by any means 
that I could prevent, but I had nothing specific in 
mind. I just figured the pattern of his living, the 
pattern in which he conducted his business and his 
affairs was such that if he went at the same rate 
of speed he’d get himself into some kind of trouble. 

Q. That would hurt him? 

A. Well, I figured it most certainly would. 

Q. And when you refer to the pattern of be- 
havior, do you refer to a pattern of debauchery or 
do you refer simply to the drive and energy? 

A. Well, LT wouldn’t attempt to reconcile any one 
thing, because each thing he did was typical of the 
type of person he was. The way he drank, the way 
he spent his money, was nothing more or less than 
what all the rest of them were doing in some things, 
maybe he did a little better job than the rest of 
them did, but it was all the same thing. 

Mr. Beebe: That’s all. 
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Reecross-Examination 
By Mr. Kriesien: 


Q. Doctor, one question; this type of drive and 
energy and tension that he was operating in, what 
is the most powerful [180] effect it would have on 
Mr. Lyons or the human body, that type of tension? 

The Court: I think that calls for a great deal of 
speculation. In other words, Doctor, as I understand 
your testimony, the advice you gave to Mr. Lyons 
would be no different than vou would make for any 
man of 48 years or 49 vears of age who has, 
throughout his lifetime lived at a tremendous pace 
in a business way and in other ways. In other words, 
as a conservative doctor, you would give the same 
advice to me, for instance, if I came to you under 
similar circumstances; isn't that right? 

The Witness: That’s correct. sir. And I might 
add an observation, in my folder there is a com- 
munication from McBride, in which it says Palm 
Springs is filled with people like Jimmie Lyons and 
they have retired down there and are in poor health, 
If I might add that, sir. 

The Court: All right. Is that all? 

Mr. Kriesien: Nothing further. 

The Court: You may be excused, Doctor. 


(Witness excused. ) 


Mr. Beebe: Your Honor, I wonder if the Clerk 
has a clip or something. I have the whole of Dr. 
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McBride’s record here, and we might as well put 
the whole medical record in, insofar as it is written. 
Would you mark all of those? 

The Court: They may be marked. [181] 

The Clerk: Plaintiff’s Exhibit 19. 


(Document was thereupon marked Plaintiff’s 
Exhibit 19 for identification.) 


Mr. Beebe: And 20. 


(Document was thereupon marked Plaintiff’s 
Exhibit 20 for identification. ) 


Mr. Beebe: We will show 19 to counsel, your 
Honor, and offer it in evidence, being Dr. Mc- 
Bride’s office record. 

The Court: It will be received. 


(Document previously marked Plaintiff’s 
Exhibit 19 for identification was thereupon re- 
ceived in evidence.) 


Mr. Beebe: And 20, your Honor, being the elec- 
trocardiogram taken by Dr. McBride on February 
24, 1953. 

Mr. Kriesien: No objection. 

The Court: It will also be received. 


(Document previously marked Plaintiff’s 
Exhibit 20 for identification was thereupon re- 
ceived in evidence.) 


Mr. Beebe: Will you mark this? 
The Clerk: Plaintiff’s Exhibit 21. 


(Document was thereupon marked Plaintiff’s 
Exhibit 21 for identification. ) 
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Mr. Kriesien: If the Court please, with refer- 
ence to Plaintiff’s Exhibit Number 21, the defend- 
ant will object to [182] the introduction on the 
ground and for the reason that it is not a record 
made in the course of the doctor’s autopsy or in- 
quest and was made at a later date, and bearing the 
date of the 21st day of February, 1953, and on the 
further ground that it merely contains a speculation 
as to the cause of death. 

The Court: Pardon me, what does the document 
purport to be? 

Mr. Beebe: That is a letter. It 1s a statement 
under the seal of the Delegacion Sanitaria of San 
Jose Del Cabo by Drs. Rodriguez and Serrano who 
conducted the autopsy, and they admit the scientific 
possibility of the shotgun explosion having some- 
thing to do with the cause of death, and we offer 
it in evidence. 

Mr. Maguire: That is prior to the time of the 
one that we made no objection to, when counsel went 
down personally and examined them. 

Mr. Kriesien: It is our position that it is of no 
probative value, your Honor. 

The Court: Well, I am going to allow it in evi- 
dence, it may mean something to me, and it may 
not. Jf it doesn’t mean anything, I won’t regard it. 


(Document previously marked Plaintiff’s 
Exhibit 21 for identification was thereupon re- 
ceived in evidence.) [183] 


Mr. Beebe: You might just number these con- 
secutively, beginning with that (indicating). ~ 
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Mr. Maguire: Mr. Kriesien, I take it you will 
not want any further examination of Dr. Mc- 
Keown? 

Mr. Kriesien: No, sir. 

The Court: You may be excused, Doctor, thank 
you. 

(Witness excused.) 


The Clerk: Plaintiff’s Exhibits 22 to 37. 


(Documents were thereupon marked Plain- 
tiff’s Exhibits 22 to 37, inclusive, for identifica- 
tion. ) 


Mr. Beebe: We offer Exhibits 22 through 37, in- 
clusive, your Honor. They don’t bear on any of the 
main issues. T'he only relevancy is, that if the plain- 
tiff prevails, the date when interest would start to 
run, the negotiations between the companies and the 
formal proof of loss. 

Mr. Kriesien: I object to them here upon the 
ground of their irrelevancy to any issue in this mat- 
ter, your Honor. 

The Court: Overruled. They may be received. 


(Documents previously marked Plaintiff’s 
Exhibits 22 to 37, inclusive, for identification, 
were thereupon received in evidence.) 


Mr. Beebe: Perhaps I had better go ahead, Mr. 
Maguire, if I may be excused ? [184] 

The Court: Very well. 

Mr. Beebe: Your Honor, I ran into Dr. Rush in 
the hall. There is one further question I might ask 
him and then we won’t have to interrupt Di. 
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Chamberlain. Will you resume the stand, Dr. Rush, 
please? 
DR. HOMER P. RUSH 
recalled as a witness on behalf of the plaintiff, hav- 
ing been previously duly sworn, testified further as 
follows: 
Further Direct Examination 


By Mr. Beebe: 


Q. You have been sworn, Dr. Rush. You advised 
me at noon that you had made a mistake in answer 
to a question, you gave an incorrect answer ? 

A. I misunderstood your question, and—— 

Q. What question was it? 

A. The question was when you asked me about 
the time element was between the time that I heard 
the second shot and the breathing. 

Q. Of the beginning of the stertorous breathing? 

A. That’s right, I had in mind between the time 
IT heard the breathing and when I started to walk 
back, and the time element would have to be some 
time longer than three or four seconds from the 
time I heard the second shot and when J heard the 
stertorous breathing. [185] 

Q. How long would you estimate it was between 
the time you heard the second shot and when you 
heard the stertorous breathing ? 

A. At least 10 to 20 seconds. The other one, I 
was thinking of how long it would take to have the 
thought processes that was going on in my mind 
when I made the two-to-four estimate. 
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Q. Isee. Thank you, Dr. Rush. That is all I have 
now for Dr. Rush. 

The Court: You let me know, gentlemen, when 
you are ready. 

Mr. Maguire: He is coming, your Honor. [186] 


DR. FRANCIS CHAMBERLAIN 
recalled as a witness on behalf of the plaintiff, hav- 
ing been previously duly sworn, testified further as 
follows: 

Further Direct Examination 


By Mr. Maguire: 


Q. You recalled this morning, Doctor, the fac- 
tual matters which you observed on that trip and 
after this unfortunate tragedy; you have also heard, 
have you not, Dr. Rush’s testimony ? 

A. Yes, sir. 

Q. As to what had taken place. Dr. Rush just 
a moment ago, while you were out of the courtroom, 
corrected his testimony as to the length of time be- 
tween the second shot or the last shot, rather, with 
the shotgun and the time when he first heard the 
stertorous breathing, from 10 to 20 seconds. He has 
so testified he had misunderstood the question this 
morning where he said three to four seconds that 
he was referring to the time that he heard the 
stertorous breathing and wondered what was 
going on. 

Now, I wonder if—well, first strike that. What 
significance is there in the presence of atheromatous 
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plaques and a thickened aortic bicuspid or semi- 
lunar, rather, valves and as described in the autopsy 
so far as the capacity of the person having that con- 
dition to proceed along in the ordinary affairs of 
life to reach or exceed his life expectancy [187] or 
is a thing like that indicative of a sudden or early 
death ? 

Mr. Mize: If the Court please, I will object to 
that question as calling for an opinion of a witness 
on a subject matter that is not before this Court 
and not even concerned in this particular case. 

The Court: I might say, I would like you to 
rephrase it a little better, Mr. Maguire, if you can, 
T didn’t understand it myself. 

Mr. Maguire: You would like me to rephrase it? 

The Court: Yes. 

Mr. Maguire: Well, the testimony in this ease is 
that the deceased, James Lyons, upon autopsy, was 
found to have atheromatous, if that is the proper 
pronunciation, plaques on the arteries of the heart, 
the coronary arteries, that the semilunar valves of 
the aorata were somewhat thickened and hardened 
and that the same kind of plaques were found. 
There was nothing shown in the autopsy of either 
a coronary occlusion or a coronary thrombus. The 
autopsy merely revealed the fact that the caliber 
of the coronarv had been reduced. What I wanted 
to ask vou, is whether that condition so stated would 
in itself be anv indication that the person who had 
that condition be any indication that the person 
who had that condition would have his life short- 
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ened or that he was in a situation where an early 
death from those conditions might be expected. 

Mr. Mize: If the Court please, I objected to it 
as [188] propounded by Mr. Maguire on the ground 
that he used the words with reference to the semi- 
lunar valves that they were somewhat thickened 
and hardened, and such a finding is not incorpo- 
rated in the autopsy report. The autopsy report 
said a thickening and stiffening of the aortical 
sigmoids with atheromatic deposits. On the further 
ground that the question of the shortening of life 
expectancy of a man by reason of this condition ex- 
isting in a man, is not in issue in this case. The 
question in this case is what, if anything, was the 
cause of the death of the assured. 

The Court: Overruled. You may answer the 
question, Doctor, if you understand it. 

The Witness: Yes, I believe I understand it. I 
should like to say that atherosclerotic plaques in the 
aortic valves do not constitute a situation which 
would shorten a patient’s life or put undue stress 
on the patient’s heart, unless there are physical 
findings on a medical examination to show that they 
are of extreme degree. The main physical findings 
are a heart murmur, to have a derangement of the 
aortic valves without producing any heart murmur 
whatsoever, I don’t feel would compromise the 
efficiency of the heart to any important degree. 

Q. (By Mr. Maguire): Now, what does the fact 
that there was an absence of heart murmur, either 
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systolic or diastolic; what significance does that 
have in your judgment? [189] 

Mr. Kriesien: Object to that question on the 
ground and for the reason that there is no evidence 
in this case that he did not have such a murmur 
except back in the year in May of 1950. 

The Court: Overruled. 

The Witness: Might I have your question again, 
T am sorry? 

The Court: Will you read it, Mr. Reporter? 


(Question read.) 


The Witness: Well, I think that’s the crux of 
the matter, because in the autopsy report they 
didn’t mention anything about degree. They said 
there was some stiffening or some deposits and the 
heart in the average individual in this age group 
would certainly have some atheromatous deposits 
in various parts of the circulation, but if they are 
of significant degree, one then gets the clinical 
counterpart, that if they are of significant degree, 
there also is a heart murmur which corresponds in 
fact to these atherosclerotic deposits on the aortic 
valve, usually cause a critical condition if they are 
in extreme degree, not like the autopsy conclusion 
there of aortic insufficiency, but aortic stenosis, 
which stenosis bring about the heart murmur, that 
frequently in our medical findings is so loud you 
ean hear it outside the chest wall. 

Q. (By Mr. Maguire): When you speak of a 
stenosis, what do [190] you mean? 
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A. A narrowing of the valve. 

Q. And there is in evidence here the notes and 
record as well as the deposition of Dr. McBride, 
and I believe you have read Dr. McBride’s deposi- 
tion; have you not? iS CY es;-sir. 

Q. That he not only took E.K.G.’s but he also 
gave the exercise tolerance tests, and that all of 
these were within normal limits, I believe he said. 

A. J read that report recently. 

Q. Now, would the presence of either a systolic 
or diastolic murmur be, if that existed, would you 
say the heart was acting and/or behaving within 
normal limits? 

Mr. Kriesien: If the Court please, I will object 
on the ground that I heretofore objected and on the 
further ground that it is asking this witness to give 
an opinion on an opinion of another doctor. 

The Court: Overrule the objection. 

The Witness: JI am sorry, sir, would you read 
that again ? 


(Question read.) 


The Witness: Not if there was a diastolic mur- 
mur, for example, some types of systolic murmurs 
are unimportant, but some of them are very impor- 
tant. 

Q. (By Mr. Maguire): Well, would you say 
that the presence or absence of a systolic or dia- 
stolic murmur was what is [191] called an objective 
symptom ? 

Mr. Kriesien: If the Court please, I object to 
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the question on the ground that there is no evidence 
of the absence of this, and so if I may have a con- 
tinuing objection, your Honor? 

The Court: Yes. Overruled. 

The Witness: The absence of a murmur can be 
taken as evidence. The absence of a murmur in con- 
nection with the aortie valve can be taken as evi- 
dence that the aortic valve is doing to good func- 
tional job. 

Q. (By Mr. Maguire): Would the presence of 
any such murmur be an objective symptom in medi- 
cal terminology ? 

A. Would the presence of a murmur be—you 
mean, a sign, you are referring to? 

Q. Yes. 

A. Not any murmur. Some murmurs are 1m- 
portant and some aren’t. But the presence of any 
diastolic murmur would be a sign of important 
disease of the aortic valve. The presence of loud— 
of some types of systolic murmurs would be evi- 
dence of disease. . 

@. Have you examined the E.K.G.’s—may I ap- 
proach the Clerk’s desk, your Honor? Doctor, have 
you examined the E.K.G.’s which are in evidence 
here as Exhibit 17 and Exhibit 20, the first being 
an E.K.G. taken in February—on February 17, 
1950, and the other on February 4, 1953? 

A. I believe so. I’d like to—I have seen the 
previous [192] electrocardiograph which I guess 
was this one. I’d like to review it in a little more 
detail; yes, sir, I have reviewed them now. 
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Q. What do those electrocardiograms—first, 
take Number 17—what does that indicate as to 
whether or not the heart action is as shown there, 
does it indicate any diseased condition ? 

A. You mean Number 17? 

Q. Yes, 17. 

A. The one that was taken February 17, 1950? 

Q. Yes. 

A. This is a normal electrocardiogram. I might 
preface this by saying that there is a technical im- 
perfection here that the one that corresponds—the 
doctor had the arm electrode crossed, which one can 
see on the inversion of the P wave in the first lead, 
so that knowing that, there is a technical abnormal|- 
ity, I mean a technical defect in the way the record 
was taken, which we can, or which I can be a hun- 
dred per cent sure that this is a perfectly normal 
electrocardiogram, and I say that in spite of the 
technical defect, it is quite a normal record. 

Q. It is in evidence, Doctor, that shortly before, 
in fact two days before Mr. Lyons started to go on 
this trip, that Dr. McBride prescribed and gave 
him nitroglycerin and you heard Mrs. Lyons’ testi- 
mony about the fact that he had a pain—complained 
of a pain during the night? [193] 

A. She said in the evening. 

Q. In the evening, yes. Now, what is the signifi- 
eance of that, first, having nitroglycerin prescribed ? 

A. Nitroglycerin is most commonly used to re- 
lieve the chest pain which is associated with coro- 
nary heart disease. However, I have major cause to 
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believe that that was not the reason for which it 
Was given in this case. Because I have observed the 
doctor’s record, and because the doctor 

Mr. Kriesien: If the Court please, I will move 
that that answer be stricken unless the records are 
referred to and the witness gives the facts upon 
which he predicates his answer. 

The Court: Do we have those records available? 

Mr. Maguire: Yes, oh, yes, sir, they are in evi- 
dence, your Honor. 

Mr. Beebe: May I help you, Mr. Maguire, they 
are in two parts, because they came in separately. 
It is two parts; I am handing the Exhibits 18 and 
19 to the witness (handing documents to witness.) 

The Witness: May I read from the record? 

Mr. Maguire: Yes, surely. 

The Witness: The record is dated February 4, 
1953. This is Dr. McBride’s office record. ‘‘Has had 
an attack of chest pain yesterday and today, con- 
striction in chest with radiation down arms. I guess 
it is fluoroscopic E.K.G. not diagnostic. [194] Sed 
rate’’—I think it looks like ‘‘O.K. Also W.B.C. and 
uric acid. R.X. nitroglycerin 1/200 on onset of pain, 
may need Thaverine,’’ or something lke that, which 
T understand is some type of vitamin, and then on 
the next date he says, ‘‘Pain some improved. Ad- 
vised to go fishing.’’ And then there was a subse- 
quent letter, I believe from this same doctor where 
he deseribed—or was it deposition that he made— 
a letter from him wherein he described his findings 
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stating that he felt that this represented fatigue, 
which { don’t have here. 

Q. (By Mr. Maguire): That is not in evidence, 
Doctor. You can’t consider it, it is not in evidence. 

A. Isee, but I should say with respect to nitro- 
glycerin, that we give nitroglycerin to patient’s with 
three purposes in mind. One is to relieve heart pain, 
the second most common use is to find out—to trv 
to find out if a given pain is from the heart or 
whether it might be from the other cause which we 
have to—we are called on most commonly to deter- 
mine, and that is fatigue, so we prescribe this nitro- 
glycerin, and say, if vou get this pain again, take the 
nitroglycerin at the onset, and come back and tell 
us if it relieves it or not, and so it is also a diagnos- 
tic test. The third is that it relieves some types of 
indigestion not related to the heart. 

Q. What significance is there, Doctor, that this 
heart pain [195] which he complained or told Dr. 
MeBride about and the type of occurrence he told 
his wife and it took place in the evening before 
going to bed, and after going to bed, and can you 
say whether it was an anginal pain or whether it 
was something else? 

A. I think that may be quite important, because 
the pain of angina or the pain of a true coronary 
heart disease, which we know of as angina, comes on 
while the heart is carrying on a peak of effort. It’s 
during intercourse, during excitement, during 
anger. While he is climbing the steepest part of a 
hill rapidly; while he is lifting something heavy: 
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while he is carrying on the peak of exertion, not 
some time afterward, which is the way it appears, 
which is related to fatigue, to a person who is ex- 
hausted from emotional or physical causes. That 
pain is in the chest and it is often also radiated 
down the arm. That pain comes on usually at the 
end of a day when a person is tired. In other phases. 
it is part of a fatigue in the way of a headache or 
backache, he gets a chest ache or something and the 
evening is the commonest time for that pain to ap- 
pear for the first time. 

Q. You have been in the courtroom, have you 
not, Doctor, while all the testimony has been given 
with respect to Mr. Lyons’ activity. his physical 
condition, his drive, his life work and matters of 
that kind, have you not, and you also heard the 
testimony of Dr. Rush as to what took place [196] 
as he observed while vou were on the fishing trip 
up to and including the time of the catastrophy? 

A. Yes, sir. 

Q. And of course vou have in mind your own ob- 
servations and vou have in mind the autopsy find- 
ings of the physical condition? A. Yes, sir. 

Q. Bearing all these matters in mind, Doctor, 
what in your opinion was the cause of the death of 
James A. Lyons? 

Mr. Kriesien: If the Court please, I do not be- 
lieve that question incorporated the facts on which 
this opinion is being predicated. For that reason, 
T will object to it. 

The Court: Overruled. 
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The Witness: May I preface that? You are asking 
me my opinion of the death and so on. I would like to 
call attention to one point about the autopsy which I 
felt my answer is based in part on, and that is that the 
autopsy conclusion was that this man died from aortic 
insufficiency. This is at variance with the description 
that the autopsy surgeon made of the heart. It is 
also at variance with the clinical observation made 
prior to this man’s death to the effect that he had 
no murmurs, so I should like to state that first, as 
getting a little background of my opinion, if aortic 
insufficiency which the autopsy performed—I mean 
the autopsy conclusions stated this man was thought 
to have died from was not [197] described in it at 
all in the body of the autopsy. Furthermore, the 
aortic insufficiency, the two great causes and nearly 
all of the first causes of aortic insufficiency are 
syphilis in the artery, which is not present in this 
man, and rheumatic heart disease, with distortion, 
deformity of the valves due to rheumatic processes, 
which again the autopsy surgeon did not describe. 
Therefore, I concluded that their final conclusion is 
in error and that there is no evidence for aortic 
insufficiency in this patient. Now, I’d like to also 
say—well, I think that’s enough of my preamble. 
Yes, sir, I’d like to say, from the autopsy findings, 
that the amount of arteriosclerosis described, or the 
atheromatous plaques in this man’s coronary dis- 
ease from their description, their description is 
rather nebulous. There is some atherosclerotic 
plaques. There was not an occlusion. I would lke to 
say that the amount of atherosclerosis in the aorta 
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which these men described does not impress me as 
necessarily being of importance to our—I should 
say abnormal for a man of this age group, since 
nearly all men 49 years of age have atherosclerotic 
deposits in their coronary vessels, so that I don’t 
feel that any description unnecessarily beyond what 
the average man that age has has been described. I 
would further like to state that this man’s death was 
no ordinary death. I thought of course immediately 
that he died of gunshot wounds that had gone from 
his face up to his brain. [198] 

Mr. Kriesien: If the Court please, I would like 
to move that the answer of the witness be stricken 
as not responsive to the question propounded. 

The Court: It may go out on that ground. 

Mr. Beebe: The entire answer, your Honor? 

The Court: Yes, it may go out and he can start 
over again. 

Mr. Maguire: Your Honor, I didn’t know coun- 
sel objected to the phrase. that this is not an ordi- 
nary death— 

Mr. Kriesien: No, I objected to the entire an- 
swer, asking that it be stricken. 

The Court: He objected to the entire answer 
and I struck the entire answer. I think you should 
start over again. 

©. “Cay ie Maguire): I see. Now, referring to 
the autopsy itself, Doctor, there are certain conclu- 
sions in regard to the possible cause of death. I will 
read them, and I believe you stated you are familiar 
with the findings as shown in the autopsy here? 
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A. Yes, with the findings of the autopsy. 

Q. Yes. Now, it is considered, as the direct cause 
of death, aortic insufficiency probably brought about 
the acute cardiac failure. In your experience and in 
your opinion, Doctor, in view of the physical find- 
ings shown on the autopsy could and would aortic 
insufficiency be the cause of an acute cardiac 
failure ? 

Mr. Kriesien: Your Honor, 1 object to that ques- 
tion on [199] the ground that it is based—calls for 
the opinion of this witness on the opinion of some 
other doctor, and does not contain all the facts in 
evidence. 

The Court: Well now, counsel, I will tell you. 
If vou were trying this case before a jury, I would 
sustain the objection. But I am taking this position 
in the trial of this case, I want every bit of infor- 
mation I can get that will help and aid and assist 
me in deciding it, and for that reason and that rea- 
son alone, I am going to overrule the objection. 

Mr. Mize: If your Honor please 

The Court: That’s all. It is your duty to pre- 
serve your record. 

Mr. Mize: In order to preserve our record. 

The Court: You may answer the question. 

The Witness: Yes. You are asking if 

Q. (By Mr. Maguire): In view of the physical 
findings set forth in the autopsy, in your opinion, 
aortic insufficiency existed? 

A. No, I don’t feel that the autopsy shows the 
presence of aortic insufficiency. 
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Q. And that—for what reason ? 

A. For the reason that the description of the 
aortic valve was that of atherosclerotic plaques 
causing some stiffening. I think the words were, ‘‘of 
the valves,’’ that atherosclerosis is [200] not one of 
the causes of aortic insufficiency, that the two great 
causes are rheumatic heart disease and syphilitic 
heart disease, which are not deseribed here, and I 
should like to further advise here that atherosclero- 
sis occasionally can cause aortic insufficiency of a 
very slight relatively unimportant degree, if the pa- 
tient, at the same time, has high blood pressure. 

Q. Did Mr. Lyons have high blood pressure? 

A. No, sir, not according to the record. The blood 
pressure reports I have seen were normal. 

Mr. Mize: Are you referring to Dr. MecBride’s 
reports? 

The Witness: Yes, I am referring to Dr. Me- 
Bride’s records, and I am sure there are blood pres- 
sure reports of Dr. McKeown. 

Mr. Mize: Well now, if your Honor please, I 
move to strike the answer from the record as to the 
blood pressure. I think he can testify from any rec- 
ords as to a particular time what this man’s blood 
pressure was, but I think we all realize that blood 
pressure can vary in certain circumstances. 

The Court: Motion granted. 

Mr. Maguire: Well then, just limit—your 
Honor, I take it you are objecting to McKeown’s, 
not the one made by Dr. McBride? 

Mr. Mize: I stated my objection, read it back. 
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Mr. Maguire: Well, I didn’t want to ask the 
question—I will ask you, from the records of the 
blood pressure tests made by Dr. McBride on the 
date, I believe was February 4th, [201] disclose any 
high blood pressure 2 

Mr. Mize: I object to that, your Honor, on the 
ground that the records of Dr. McBride speak for 
themselves. 

The Court: That is correct. Sustained. 

Q. (By Mr. Maguire): Very well. May I have 
that record? Will you examine Exhibit Number 18, 
Doctor, and note the pages and time where blood 
pressure is shown? 

A. Yes, February 1, 1950. 

Q. Well, wait a minute. Did that—is that Dr. 
McBride’s? A. Yes, this is Dr. McBride’s. 

Q. Can you find any blood pressure record made 
by other persons? You can use that. 

A. There is one of 146 over 76 deseribed Febru- 
ary 1, 1950. 

Q. (By Mr. Maguire): How would you charac- 
terize that blood pressure as to whether it is normal, 
above normal, or below normal? 

A. It’s within the normal range. 

Q. I hand you one here for 

A. January 25, 1951, blood pressure 120 over 80. 

Q. What can you state as to whether or not that 
is high, low, or normal? 

A. That’s within the normal range. 

Q. Can you find any further ones in these? 

“a. Pardon me? 
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Q. Did you find any further blood pressure rec- 
ords in there? [202] A. I didn’t notice any. 
Mr. Beebe: Here is another one, Mr. Maguire. 

Mr. Mize: Your Honor, I move that the answer 
to this question as to the condition of the blood 
pressure in 1950 and ’51 be stricken from the rec- 
ord on the ground that it is immaterial and does 
not prove or disprove the condition of this man’s 
blood pressure on the day it occurred. 

The Court: I don’t think the case is going to be 
decided on that. I don’t see any harm in letting it 
in the record. Motion denied. 

Q. (By Mr. Maguire): I hand vou now a med- 
ical record which apparently is of December 31, 1952. 
Can you find any record there of blood pressure? 

A. Yes, December 31, 1952, blood pressure 142 
over 80 in the left arm and in the right arm 124 
over 80. 

Q. What can you say as to the range of that? 

A. Those are both within the normal range. 

Q. Is there anything abnormal with the fact that 
one arm showed a little higher blood pressure than 
the other? 

A. Not necessarily. The arm in which the blood 
pressure is first taken usually is apt to have a higher 
blood pressure than the other. 

Q. I also note, Doctor, that the blood pressure 
taken on May 12, 1950, by Dr. McKeown discloses 
142 over 80. Is that within normal limits? [203] 

A. Yes, sir. 

Q. And finally, I note further that on—now, 
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Doctor, I will ask you to state whether or not—what 
in your opinion from your personal observation of 
the history given of Mr. Lyons’ health, the medical 
records; the testimony of Dr. Rush as to what he 
saw, what in your opinion was the cause of his 
death, Mr. Lyons’ death 2 

Mr. Kriesien: If the Court please, object to that 
on the ground and for the reason that it again re- 
quires this witness to base his opinion upon the 
opinion of others. It does not limit the opinion to 
number one, the facts that this man observed and 
the findings of the autopsy report which are the 
only things that this individual is qualified to ren- 
der an opinion from. 

The Court: I think that is what we are trying 
to find out here as to what caused his death. 1 am 
going to allow the doctor to answer. 

The Witness: I have examined all the facts and 
it is my belief from the examination of these facts 
that this man died as a result of the gunshot wound 
to the face. 

Mr. Kriesien: If it please the Court, we move to 
strike that testimony from the record. That is not 
the cause of death but would be the precipitating 
cause of death and there is no evidence in this case 
that the man died as a result of the gunshot wounds. 

The Court: I will overrule the objection. 

Q. (By Mr. Maguire): Why did you say that 
that was the cause of death, what did it do, in your 
opinion ? 

A. T think that the gunshot caused Mr. Lyons 
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suddeniy to have pain. He was startled. The usual 
reaction is ome of anguish. as well and that these 
thing: then create the clinical condition which we 
refer to as ““shock.”’ I think thai—so that I think 
ther produce shock at the same ume I feel that the 
patieni—that the gunshot wound was the direct 
cause of his heart developing an unusual abnormal 
rhrthm. 

Mr. Mize: Just a moment. I'd hke to move to 
strike that answer on the ground that the witmess 
stated that **I think they produced shock.”* he does . 
not state that in al] probability ther produced 
shock. 

The Court: Well. I am going to denr the mo- 
tion. Now. Doctor. this man Mr. Lrons was an ex- 
perienced woodsman and hunter as has been testi- 
fied to here. How do vou account for the fact that 
the mere discharge of a shotgun would so disturb 
the function of his heart and rhvthm that it would 
cause his death unless there was some pre-existing 
condition there which was present at the time of 
the firing of the shot? 

The Witmess: Well a man like—such as this— 
who was an experienced hunter who had a gun go 
off in his face, this is emotionally in my opinion, 
apt to be much more shocking than some greenhorn. 
This man had prided himself and he had [205] so 
told me. IT wasn't asked. but I should be glad to 
mention it. in the course of the earher discussion I 
mentioned that he and I spent a good deal of time 
talking about children and having them brought up 
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by women, and that is his main thought in this 1e- 
spect was to see that his only son was tanght to be 
an experienced hunter, and that in spite of various 
objections from the feminine side, that he had heen 
able to convince everybody that this boy should be 
taught to be a hunter, that this was a man’s sport, 
that it could be done in complete safety. I think that 
probably means that his foundation of his conscious- 
ness of what was right or wrong, good or bad, per- 
haps was such, I think, that to him would be a 
greater shock than I, as a once-in-a-while hunter. I 
would think that that was one factor in contribut- 
ing. I also felt from the observation I made of his 
face, certainly he received—there was evidence on 
his face of a good deal of trauma, I assume from the 
gun, that the man must have had a good deal of 
pain. Now, hearts, though such an instrument which 
is normal can develop abnormal rhythms it is true, 
they are more apt to develop abnormal rhythms in 
the heart as a result of some underlying disease. 
My feeling that the man had an abnormal rhythm 
is based on two or three unusual facts. One of these 
is that Dr. Rush, who was an experienced observer, 
who was this man, has told the Court that he felt a 
purring on this man’s chest; a purring on a man’s 
chest is a very unusual finding to observe when a 
man is unconscious, and [206] the usual cause of 
the purring sensation on a man’s chest, when he is 
entirely unconscious, providing the purring sensa- 
tion did not pre-exist, is an unusual type of heart 
rhythm which we refer to as ventricular fibrillation 
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or ventricular flutter, that is the purring sensation, 
then I think, as I have stated earlier, as I men- 
tioned earlier, this was no ordinary type of death, 
because that man—lI should say that usually when a 
heart stops suddenly, and I have seen it happen 
many, many times in my work—when a heart stops 
suddenly there is a short period of time, a few sec- 
onds, and then a patient develops the stertorious 
snoring type of breathing. The stertorious snoring 
type of breathing usually lasts a period of a half 
minute or less. This stertorious type of breathing in 
this man continued for a long time. This continued, 
Dr. Rush described, for a good many minutes. I 
have another reason—may I go on? I have another 
reason for beleving that this was a rhythm of 
this type, and that is that this man who previously 
demonstrated no signs of heart failure, even though 
we observed him and were with him constantly, that 
this man showed something else which was unusual, 
and that was that Dr. Rush described two or three 
minutes after he had watched him with this ster- 
torious type of breathing, the foam and then pink- 
tinged foam appeared at the mouth, and even the 
Mexican autopsy report stated the man had signs of 
congestion in his lungs, and congestion in [207] his 
liver. 

Now, a man whose heart suddenly stops does not 
develop manifestations of congestive heart failure 
in a half minute. It takes at least a few minutes to 
develop. Furthermore, there was evidence brought 
out by Dr. Lehman this morning that there was in- 
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duration, swelling around the lacerations on his 
face, which don’t occur momentarily, but take a 
matter of a few minutes to develop. For all those 
reasons then, I believe that this was not an ordinary 
death. That the gunshot touched off some unusual 
heart rhythm, that is the ventricular fibrillation, 
or perhaps a combination of these two or another 
rhythm which I have observed, and which may 
occur is what we call the ventricular tachicardia 
where the heart beats very rapidly at the rate of 
about 300 a minute, much too fast to have sufficient 
filling to be able to drive blood to the brain suffi- 
cient to let a patient maintain consciousness or to 
nourish the brain and yet sufficient to produce that 
purring sensation and allow life to be maintained 
for a longer time than usual, so for all these rea- 
sons I think that that suggested an unusual mech- 
anism must be called in which is the only explana- 
tion that I can make in this particular case. 

My. Kriesien: If the Court please, I move to 
strike the entire answer of the witness on the ground 
and for the reason that it was not responsive to the 
question propounded by the [208] counsel. 

The Court: The motion is denied. We will take 
a short recess. 


(A short recess was had.) 


The Court: Proceed. 

Mr. Mize: May it please the Court, I would like 
to state another ground for our objection to the last 
question, if I may, a recess came in between here. 
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I wish to object further to the answer of the doctor 
and move that the same be stricken as well as those 
answers concerning which he testified as to his opin- 
ion as to the cause of this death on the ground and 
for the reason that his opinion could only be based 
on a hypothetical set of facts which are in evidence 
and for the further reason that the doctor is assum- 
ing one particular fact which is not in evidence and 
that is the shotgun was discharged prior to the time 
that this man had a heart attack, and I would like 
to have that objection shown in connection with all 
of his answers in connection to his opinion as to the 
cause of death. 

The Court: The objection will be noted in the 
record and be overruled for the reasons I have pre- 
viously stated. 

Mr. Maguire: Your Honor, I think I should 
make a statement, this is the third week that I have 
been in court every day on other cases, and Monday 
of this week, we had a full day’s hearing before 
Judge McColloch. The only reason I [209] took to 
examine the doctor, because Mr. Beebe prepared all 
that, because I had part in the matter of the crux 
of the thing that he saw, and I want to confess to 
your Honor that it is very difficult for me to take 
the technical matters because of over tension, and 
Myr. Beebe is prepared, and in addition to that, I 
want to say this to your Honor, I would have stayed 
home because of extreme exhaustion, and I would 
erave your Honor’s indulgence, that Mr. Beebe pre- 
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pared this part of the case, that Mr. Beebe take on 
this part of the case. 

The Court: Do you have any objection? 

Mr. Kriesien: No objection. 

The Court: All right. 


Further Direct Examination 
By Mr. Beebe: 


Q. Doctor Chamberlain, what is meant by a 
heart murmur ? 

A. A heart murmur is a whirring, buzzing sort 
of a sound which one hears in a stethoscope over— 
usually best over the area of the heart from which 
the sound originates. 

Q. And what is a thrill? 

A. A thrill is something—is a vibration of the 
chest wall which one can feel with his hands under 
circumstances where there is an unusually large 
murmur. In other words, it’s not only loud enough 
or forceful enough to make vibrations in it, but one 
can feel it with the hands, so that a very loud mur- 
mur is—or a thrill is also associated with [210] a 
very loud murmur. 

Q. And you might say then, a thrill is a palpa- 
ble murmur, one that you don’t have to have a 
stethoscope to detect; is that correct ? 

A. Yes, that’s correct. 

Q. And oceasionally—and what is a symptom in 
medical terminology? 
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ai. A symptom is something which a patient feels 
or perceives. Something which the patient perceives 
I suppose is the best. 

Q. In other words, a symptom is something a 
patient would include in his subjective complaints ; 
is that right? 

A. That’s right, they may be important or un- 
important. It is something which he perceives or 
which a patient is aware of with respect that it is 
something of some sensation in his body. 

Q. An objective symptom is one that can be seen 
by the doctor; is that correct? 

A. It’s sort of a misnomer and an objective find- 
ing is something which we call those findings which 
the doctor would have to perceive through any of 
his senses, the stethoscope, the eyes, the hands, or 
those that are objective manifestations of disease. 

Q. Now, Doctor, can the heart beat and there 
be an absence of sense of pulse? 

A. Yes. If the heart beats imeffectively there 
may be an [211] absence of pulse at the wrist or 
out in the periphery. In other words, especially if 
the heart beats very rapidly, the heart does not have 
long enough to fill. It only stops long enough be- 
tween beats to fill so that when it then beats it only 
drives a column of blood out, a relatively solid and 
effective column of blood, a short distance or drives 
at a head pressure that one can perceive by putting 
his hand at the wrist or foot or neck. 

Q. Is it possible for the heart to beat and not 
put out enough blood for nourishment? 
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A. Yes. 

Q. Would that oceur in a situation where vou 
had a heart beat but no pulse? 

A. Yes, that certainly could. 

@. Now, Doctor, are there many different types 
of heart rhythms? 

A. Yes, sir, there are. 

Q. Now, Doctor, what, in medical science, is the 
pain of angina pectoris ? 

A. The pain of angina pectoris is more com- 
monly a pressure sensation than a pain, which usu- 
ally ineludes the mid-line of the chest, but which 
may occur—may be perceived on the chest, jaws, 
arms, back. There is a variety of locations and oc- 
curring usually while a heart is called on to carry 
a peak load due to inadequate blood supply to the 
heart muscle [212] and lasting—if the effort is 
stopped or if the predisposing cause is stopped so 
that the patient suddenly stands still and stops climb- 
ing the hill, the pain usually disappears in a matter 
of two or three minutes. 

Q. What is the pain of true coronary heart dis- 
ease ; how would you describe it? 

A. That’s what I have been describing, the pain 
of angina pectoris is indication of true coronary 
heart disease. There are two big broad subdivisions 
of coronary heart pain. One is where it cannot clear 
itself, and angina pectoris is where there is sud- 
denly a big demand of the heart for blood which 
isn’t forthcoming due to some transient affair and 
the other big subdivision of coronary heart pain is 


236 Underwriters at Lloyd’s, Lon., Eng. 


(Testimony of Dr. Francis Chamberlain.) 

where a coronary occlusion, a coronary thrombosis, 
occurs where the heart muscle itself suddenly drives 
ahead, where there is a long episode of pain of a 
half an hour to two or three hours after or in the 
course of which pain a lot of the patient’s heart 
muscle dies. 

Q. Is there any other significant type of heart 
pain other than which you have described? 

A. Of heart pain? j 

Q. Yes, actual pains from coronary disease of 
one kind or another? 

A. No, those are the two big manifestations of 
pain in coronary heart disease. [213] 

Q. What is cause of pain in the arm when there 
is an attack of angina pectoris? 

A. The cause of this pain is the fact that the 
patient has given his heart a big load to carry for 
which it cannot get sufficient blood, by virtue of the 
things mentioned, usually it’s because of occlusion, 
actually, of several branches. Coronary arteries, it 
has been shown for example. 

Q. What do you mean by “occlusion,” Doctor? 

A. Closure. It’s been shown by Slessenger and 
Bloomgard, some 15 years ago, as a lot of our con- 
cept about this, that before a patient gets heart pain 
he usually has occlusion or complete plugging of at 
least two and in the average three major branches 
of his coronary blood supply. 

Q. Now, Doctor, is a weakness in the arms or an 
inability to lift or hold a small object such as a tele- 
phone during an attack of chest pain radiating 
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down the arm, is that indicative of angina pectoris 
pain ? 

A. No, not at all, because if the pain from an- 
gina pectoris radiates down the arms wherever the 
pain originates, it will radiate down that part of the 
sensory nerve, not the motor nerve. There is no 
weakness whatever in the part of the body which 
the pain or pressure sensation may be radiated to, 
nor is there aggravation of a pain by movement of 
that affected member. 

Q. Now, Doctor, what is meant by the—no strike 
that. [214] In your experience, to what is the great- 
est percentage of chest pain complaints referable; 
to some kind of heart disease or ailment? 

A. No, far and away the greatest—the highest 
incidents of pain that I, as a heart specialist, see is 
the pain which is complained of as a manifestation 
of fatigue, rather than the pain of true heart dis- 
ease. 

Q. And what is the immediate cause of that pain, 
other than the tiredness; I mean what is the factor 
that brings about the pain? 

A. The physiological factors are disputed, and 
there are probably several different factors that may 
enter in, one of them is the matter of arthritis of 
the spine, which causes irritation of various nerves, 
and radiates from the spine and it’s assumed that 
under circumstances of fatigue, these nerves which 
are constantly irritated to some degree when a per- 
son is tired, that the threshold is exceeded and that 
those nerves become painful. A mechanism is one 
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wherein some intelligent introspective individual is 
told you may have trouble with your heart, your fa- 
ther died from that, or your next-door neighbor 
dropped dead from that, so that an intelligent per- 
son will say, I will watch that, I want to be sure that 
Lam all right, and by that method of concentrating 
on this particular part of the particular individual 
in the meantime, that individual over a period of 
time, begins to develop [215] pain, and we think 
that by this mechanism of intelligence, of aware- 
ness of this part of the anatomy, that he has devel- 
oped and gotten steamed up and sensitive, so that 
when the particular individual, instead of getting 
tired and having a headache, he gets tired and has a 
chest ache. 

Q. Now, Doctor, if there is an aortical insuffi- 
ciency, are there signs that a doctor can see in the 
man? A. Yes. 

Q. What are those signs? 

A. If there is an important degree of aortic in- 
sufficiency, merely observing a patient, as you and I 
are sitting across from each other, the throat bare, 
for example, one can see the neck pulsating and the 
great vessels in the neck, and one can diagnose, that 
is if a person doesn’t have a necktie on, can judge 
very often by merely watching the blood vessels, the 
big blood vessels, big arteries in the neck pulsate 
much more actively than usual. 

Q. Would those signs be more obvious say, if you 
saw a man that had participated in a strenuous ex- 
ercise ? A. Yes, they can. 
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Q. Did you think Mr. Lyons—did he wear an 


open-neck shirt? A. Yes, sir. 
Q. Did you see any such signs? 
A. No, sir. 


Q. Now, Doctor, you testified a few moments ago 
that on a [216] question of acute coronary insuffi- 
clency or significant coronary insufficiency, I be- 
lieve, that the presence of atheromatic deposits on 
the aortical or semilunar valves would not be signifi- 
cant unless it was accompanied by high blood pres- 
sure and hypertension; have I correctly restated 
your testimony ? 

A. I said that aortic insufficiency as a result of 
arteriosclerosis or atherosclerosis, would not be ex- 
pected to occur except in the presence of hyperten- 
sion. 

Q. Now, what kind of hypertension do you refer 
to, Doctor, when you refer to where it is high one 
moment and down the next? 

A. No, one would expect it to be associated with 
a sustained hypertension and usually one of moder- 
ate or severe degree. 

Q. And has that been your experience, Doctor, 
in your practice of the profession ? 

A. Yes, seven per cent of severe hypertensions 
are known in the literature to develop some degree 
of aortic insufficiency as evidenced by heart murmur 
and substantiated usually at autopsy findings to the 
fact that the heart valve or aortic valve is somewhat 
dilated. 

Q. Are you finished? 
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A. I—yes, I was going to say that nearly always 
that type of aortic insufficiency which is a result. of 
that condition is not a severe degree and usually it’s 
only severe [217] enough to produce a murmur and 
it is not a great load on the heart. It isn’t consid- 
ered to be an important burden. 

Q. Now, Doctor, where there is a death from an 
acute attack of coronary insufficiency, is that, in 
your experience, a sudden death, or are there evi- 
dence of—or do evidence—perhaps, I had better 
state it this wav: In a death from acute coronary 
insufficiency, I mean acture aortic insufficiency. is 
that, in your experience, a sudden death? 

A. No. Of aortic stenosis of a severe degree, 20 
per cent die suddenly, but aortic insufficiency is not 
one of the common predisposing factors to sud- 
den death. 

Q. Now, Doctor, from the autopsy report here 
and from Mr. Lyons’ clinical history, and ineiden- 
tally, Doctor, any questions, I ask you concerning 
the medical history, I do not want you to take into 
account any opinions as distinguished with medical 
facts which have been made by other doctors. 

A. I don’t believe I have taken any opinions. 

Q. No, disregard any other expert’s opinion, 
take in account only facts and medical facts as dis- 
tinguished from opinions. Now, Doctor, in the medi- 
cal or in the autopsy report is there any physical 
findings indicating that there was any aortic steno- 
sis in Mr. James A. Lyons? 
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Mr. Mize: Objected to, your Honor, the autopsy 
report speaks for itself. [218] 

The Court: Overruled. 

The Witness: I don’t think so. The autopsy re- 
port mentions some stiffening of the aortic valve 
leaflets, the sigmoid valve leaflets due to athero- 
matous deposits. In aortic stenosis, there is a ter- 
rific thickening of the valves to the point where the 
aortic—the opening in the aortic valve is very strik- 
ingly reduced. None of those things have been men- 
tioned here. 

Q. And what is the cause of aortic stenosis? 

A. The commonest cause is rheumatic fever 
which is damage to the valve in youth and then 
there is another group of individuals in which eal- 
eium deposits all around the valve and which is re- 
ferred to as calcareous aortic stenosis, but they fall 
into that particular group—those two groups, rheu- 
matic fever and calcareous. 

Q. Now, Doctor, in a death from coronary insuf- 
ficiency, how does that occur, over a period of time? 
How much time would that take to occur? 

A. The death from acute coronary insufficiency ? 

Q. I beg your pardon, I mean aortic insuffi- 
ciency; did I say coronary ? 

A. If aortic insufficiency causes death, the mech- 
anism is not one of sudden death, the mechanism is 
usually one of heart failure which usually takes— 
lasts a matter of two months to two years, so that 
there are manifestations of heart failure as a result. 
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usually, the patient as a rule dies of [219] heart 
failure. 

@. Now, Doctor, you have been in the courtroom 
throughout this entire trial while evidence has heen 
given; have you not? 

A. Imay have missed a few minutes. 

Q. That is while evidence has been given, have 
you missed any evidence? 

A. I think the only thing I missed was the part 
of your talk at first. 

@. When I made my opening statement ? 

A. Yes, I missed that part of it. 

Q. Well, that isn’t evidence, Doctor, you have 
been here all during the taking of testimony; is that 
correct ? A. Yes, I believe so. 

Q. And again, cautioning you not to take into 
any account, any opinions of any other experts, just 
facts, including medical facts, and assuming the 
testimony you have heard—pardon me, before I ask 
that question, Doctor, you have mentioned shock. 
What is the mechanism of shock; what does it do to 
a person with respect to the circulatory system and 
the blood? 

A. The exact mechanism of shock isn’t under- 
stood, a great deal of it is motivated through re- 
flexes which come through nerves, but the effect on 
the heart, well, I should say part of the pattern in 
shock is that the blood pressure drops [220] strik- 
ingly due to reflex changes in the central nervous 
system. The blood tends to pool in reservoirs in 
venous reservoirs, and especially in the digestive 
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tract, so that blood, the amount of blood which is 
circulating in the vessels, which is actively carrying 
the blood, is markedly decreased. These reservoirs, 
especially on the retuin side of the trapped blood, 
hold it out of the circulation, so that there is in that 
mechanism a decreased amount of circulating blood, 
at the same time, with the lack of the proper amount 
of circulating blood and the lack of proper blood 
pressure, there is the lack of oxygen in the blood 
and the lack of oxygen in the blood makes the 
capillaries in the body and the tiny vessels abnor- 
mal to the point where the liquid material in the 
blood can ooze through the capillary walls so, as a 
result of all these mechanisms, the amount of blood 
which then is circulating in the major active circu- 
lation of the body is markedly decreased, so there- 
fore the amount of blood which goes to the heart is 
decreased. 

Q. Doctor, I will show you—first, I will have 
them marked. 

The Clerk: Plaintiff’s Exhibits 38 and 39. 


(Documents were thereupon marked Plain- 
tiff’s Exhibits 38 and 39 for Identification.) 


Q. (By Mr. Beebe): Doctor, I will show you 
two charts and ask you if they would be of assist- 
ance to you in describing [221] or explaining the 
matters you were just saying concerning shock ? 

A. This one is upside down. 

Q. I have it upside down. You may use it in 
making your testimony clear. 
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A. Yes. May I demonstrate? 

(. Please indicate the exhibit number, Doctor, 
and please mark it, don’t say ‘‘here and there,” but 
make marks so we can identify them. 

A. Yes. The chart in my left hand, which I will 
mark: 

Q. No, it is Exhibit Number 39. 

A. Number 39 represents schematically the blood 
in its ordinary circulation with the blue represent- 
ing the veins and carrying the blood into the heart, 
and this little network representing the capillaries 
and the little venous channels where the blood goes 
out to the main body tissues and in this particular 
case, this represents the mixing of the blood in the 
lungs. 

Q. Now, Doctor, you said ‘‘this,’? will you put 
a mark ? 

A. In number one we have the circulation of the 
lung; represented in number two we have the circu- 
lation in the major tiny capillaries throughout the 
body with the exception of the lungs and with the 
exception of the digestive tract. I should also let if 
be known that number two also represents that 

Q. Represents what? [222] 

A. Represents the capillaries. It’s what we call 
the greater circuit, the capillaries, with the excep- 
tion of those in the lungs and with the exception of 
those in the digestive tracts. Number three would 
represent the capillaries in the digestive tract, and 
the red coloring represents the blood as the oxygen 
—deoxvgenated blood where it leaves the heart and 
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goes out in the various veins, so that’s a rough sche- 
matic representation of the circulation from a pa- 
tient who does not have shoek. 

Q. And the arrows represent the direction of flow 
of the blood? A. Yes. 

Q. We offer in evidence Exhibit Number 39 for 
the purpose of illustration. 

Mr. Kriesien: No objection for the purpose of 
illustration. 

The Court: It will be received for the purpose 
of illustration. 


(Document previously marked Plaintiff’s 
Exhibit 39 for Identification was thereupon 
received.) 


Q. (By Mr. Beebe): Now, you are holding 
Exhibit Number 38 for Identification, Doctor, and 
will you’ describe that? 

A. This shows the situation, a rough example of 
what happens to the situation in a patient who has 
shock, when the patient [223] has shock the various 
little reservoirs which are present throughout the 
body have stopped at the capillaries. The capillaries 
become markedly dilated, so that it makes reser- 
voirs so that the blood actually stagnates out in 
these places instead of being continued in the regu- 
lar flow of circulation, so that schematically there 
is a lot of blood in those little capillaries and will 
also ooze a lot of blood, a lot of the liquid from the 
blood out in the tissues. 

Q. Doctor, let me interrupt you, in doing that 
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you have referred to the blue-colored veins in the 
chart, have you? A. Yes. 

Q. As reference to where the blood stagnates? 

A. Yes, and especially in the place where the 
blue-colored small network of veins and the vessels 
and where the small interlacing red network of ves- 
sels go together, then schematically, then, what hap- 
pens is that the blood—some of it has been lost out 
in the tissues and a great deal of the other blood 
tends to stagnate in these vessels and so that then 
even under circulation, which the—where the heart 
may be quite normal—the heart is interfered with in 
its activity because it can’t get a proper amount of 
blood with which to—I mean the proper amount of 
blood to carry on, to give the body its proper nutri- 
tion, and it is important in this diagram due to the 
fact that the great vessels that go to the heart and 
the great vessels that go away from the heart are 
shown as small [224] lines, it necessarily is the fact 
that the amount of blood, which is going through 
those vessels is decreased in amount. 

Q. Thank you, Dr. Chamberlain. We offer in ~ 
evidence, Plaintiff’s Exhibit Number 38 for the pur- 
pose of clarifying the record and illustrating the 
testimony of the Doctor. 

My. Kriesien: No objection for the purpose of 
illustration. 

The Court: Received for that purpose. 


(Document previously marked Plaintiff’s 
Exhibit 38 for Identification was thereupon 
received. ) 
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Q. (By Mr. Beebe): Now then, Doctor, based 
on the clinical record and history of Mr. Lyons; 
excluding the opinions of any other doctors; plus 
the testimony that you have heard here about his 
physical condition and his activities; and assuming 
the facts found on autopsy; do you have an opin- 
ion as to whether Mr. Lyons was suffering from 
aortic stenosis ? 

Mr. Kriesien: If the Court please, we object to 
the form of the hypothetical question on the ground 
and for the reason that it does not incorporate all 
the facts. We do not know and have no way of 
knowing the facts upon which this witness is predi- 
cating his opinion under that form of a question. 

The Court: Overruled. 

Q. (By Mr. Beebe): You may answer. The 
question is: Do you have an opinion? Now, you an- 
swer that yes or no, otherwise [225] it will be ob- 
jected to as it is not responsive. Just answer yes 
or no. 

A. Would you ask the question again? I lost the 
trend, please ? 


(Question read.) 


The Witness: The answer is yes, I have an 
opinion. 

Q. (By Mr. Beebe): What is that opinion? 

A. That he did not have an aortie stenosis. 

Q. Will you give the reasons for your answer? 

A. The reasons are twofold. One, based on the 
description of the leaflets of the aortic valve and 
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the second, based on the medical records showing 
that no murmurs were present in the reports. 

Mi. Kriesien: If the Court please, we move the 
witness’ answer be stricken on the ground and for 
the reason that there is no evidence in this case that 
the assured did not have a heart murmur. 

The Court: Motion denied. 

Q. (By Mr. Beebe): Now, Doctor, assuming all 
of the same facts; do vou have a medical opinion 
as to whether Mr. Lyons suffered from any aortic 
insufficiency ? A. Ido have an opinion. 

Q. And what is that opinion? 

A. That he did not have an aortic insufficiency. 

Q. Will you give your reason? [226] 

A. And my basis for that is the description of 
the aortic valve in the autopsy finding and the fact 
that certainly—at least one of the medical reports 
T read stated no murmurs and that the others in the 
course 

Q. Just a moment, Doctor, the one that you read 
that showed no murmurs is not in evidence, and you 
cannot consider it. A. All right. 

Q. Now, then, may I reask the question as to 
whether or not, considering those reports and bear- 
ing in mind your own observation of them, and all 
the other testimony about Mr. Lyons’ activity, your 
examination of him under the fishing, and all of 
the other evidence you have heard here concerning 
the life and the work he did and the clinical record, 
disregarding any opinions of any other medical ex- 
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perts, do you have an opinion as to whether he suf- 
fered from any aortic insufficiency ? 

A. I don’t believe he did. 

Q. Now, is it a fact or in that opinion—no— 
pardon me, strike that. Will you state your reasons 
for that conclusion in detail, Doctor, limiting it to 
what is in the record? 

A. My belief for that is that aortic insufficiency 
of sufficient degree to cause a patient’s death is 
caused by two main conditions. One, syphilitic dis- 
ease of the aortic and the second, rheumatic heart 
disease, and the description of the autopsy report 
does not suggest either of those two conditions. 

Mr. Mize: Your Honor, I move that the answer 
of the Doctor to the last two questions be stricken. 
I object to the questions on the ground that they are 
assuming facts some of which are not at issue. As a 
matter of fact we don’t know what facts this Doctor 
is basing his opinion on and we have—just a minute, 
Mr. Beebe—and secondly incorporated into the ques- 
tion propounded by Myr. Beebe and the Doctor’s 
own response, his opinion was based among other 
things on the findings of others and I think that it 
is not a proper hypothetical question, either one of 
the last two questions, and I believe that they are 
improperly stated and contain facts which are as- 
sumed by the Doctor and which are not in evidence 
and move that the answers be stricken. 

The Court: The objection is overruled and the 
motion denied. 

Q. (By Mr. Beebe): Have you finished your 
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answer, Doctor? A. I think so. 

@. Now, I want to return to the question of 
shock. Now, in the state of shock, if the amount 
of blood which comes back to the heart is reduced, 
would that cause an undernourishment of the heart 
muscle ? ae Yes, "sir. 

Q. In your opinion? 

A. Yes, sir. If it’s reduced in considerable de- 
gree? 

Q. Yes. [228] A. Yes, sir. 

Q. And the degree of undernourishment of the 
heart would depend upon the degree of shock and 
the degree the flow of blood was reduced; is that 
correct ? A. Yes. 

Q. Now, Doctor, in your opinion, if Mr. Lyons 
had died from a sudden or acute aortic insufficiency, 
would it have been evidenced on autopsy by a dila- 
tion of the aortic rng? 

A. Tt would have, if the etiology had been syphi- 
lis. By the aortic ring, I assume you mean to be the 
base of the aortic valve on which the valve itself is 
seated ? 

Q. Yes, I mean that, or [ mean would they have 
found dilation of the aortic valves themselves? 

A. If he had died from—if the aortic insuffi- 
ciency had been due to rheumatic heart disease, the 
aortic valve, not the base but the aortic valve itself, 
would have been seen to be dilated or what actually 
—I should say that the leaflets are fused and sealed 
together so that it can’t close. That is obvious to the 
pathologist when he examines the heart valve. 
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Hither of those two—either the plastered valve leaf- 
lets you might say, or the rheumatic heart discase 
cause dilation of the aortic, of holding the edges of 
its leaflets, of the aortic, apart—either of those two 
conditions would be seen in an autopsy of a person 
who died from aortic insufficiency. [229] 

Q. Well, were the leaflets that you have described 
the same as leaflets that has some atheromatic de- 
posits on it? A. No, sir. 

Q. How did it differ? 

A. There is an extensive degree of scarring 
which doesn’t appear to be the atheromatous 
plaques. They open and then this atheromatous 
plating lke material—these are scars and distor- 
tions—I should say scarring, twisting, distortion of 
the valve proper and especially the edges of the 
valve. 

Q. Now, Doctor, considering all the testimony 
concerning Mr. Lyons, and again excluding all the 
opinions of others and limiting it to the facts in the 
medical record and the testimony you have heard, 
and what you have observed; the factual testimony 
you have given yourself; do you have an opinion as 
to the condition of Mr. Lyons’ heart prior to the 
fatal occurrence on February 10, 1953? 

Mr. Kriesien: If the Court please, I object to the 
form of the hypothetical question again on the 
ground that counsel does not know what facts are 
being incorporated in the hypothetical question and 
upon which the doctor is predicating his opinion. 

The Court: Overruled. 
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wonder if—you have answered the question already 
that I just asked—I wonder if you would explain it 
to the Court, the mechanism or physiology by which 
you—it is by which you believe the gunshot wound 
was the cause of Mr. Lyons’ death. 

The Court: He has already done that. 

Mr. Beebe: Has he? 

ThesC oma Yes. 

Mr. Beebe: Except, your Honor, that the witness 
suggested that—did you get to finish your explana- 
tion of the mechanism or physiology of that, Dr. 
Chamberlain ? 

The Witness: I think there was one point that I 
didn’t explain before the recess, and that was that 
this was the role of the shock in the production of 
the whole thing, that the shock resulted in the heart 
getting too little blood supply, less blood than usual, 
at the same time the situation which would prevail 
at the time a gun exploded, caused the heart’s un- 
usual demands. In other words, the heart suddenly 
speeded up, abruptly the blood pressure suddenly 
rises, the adrenalin poured out of the adrenal glands 
which causes an excess, a wasting actually of the 
oxygen which is already in the heart, so at the same 
time the shock, the associated shock and the asso- 
ciated emotional upset, there is a greater stimulation 
of the autonomic or automatic nerve system, so that 
the findings [233] or sum total of all of these things 
in addition mean that some nerve capable of start- 
ing the reflex nerve which goes from various parts 
of the body to the heart controlling its mechanism, 
in addition to the setting that off, a situation existed 
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wherein the heart gets less blood supply than usual 
and at the same time needs more. 

Mr. Mize: Are you through, Doctor? 

The Witness: Yes. 

Mr. Mize: Your Honor, I move at this time for 
an objection to the last question and move that the 
answer be stricken on the ground heretofore stated 
by myself in connection with all of the questions 
propounded to this doctor and his answers in con- 
nection with his opinion as to the cause of this man’s 
death. 

The Court: Objection overruled. Motion to strike 
denied. 

Q. (By Mr. Beebe): Now, Doctor, with the 
same assumption and with particular reference to 
the facts as shown by the autopsy, that Mr. Lyons 
had some atheromatic deposits—plaques in the coro- 
nary arteries and that the coronary arteries were 
diminished in caliber to some extent, because of that, 
under those circumstances how would the shock it- 
self affect his heart functioning ? 

Mr. Kriesien: If the Court please, we object on 
the same grounds there is no evidence in this case 
that the shotgun preceded the heart attack. [234] 

The Court: Overruled. 

The Witness: Am I asked then to answer that 
question, the objection was overruled, Judge? 

The Court: Yes, I overruled the objection to the 
answer and to the question. 

Q. (By Mr. Beebe): In other words, what I am 
driving at is what part, if any, did the atheromatic 
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deposits in the coronary arteries play in bringing 
about the death, if any? 

A. I don’t feel that it necessarily plays any part. 
I think—TI feel that these things could happen with 
or without atheromatous plaques. 

Q. Now, Dr. Chamberlain, are there medical rec- 
ords or are there facts in the record which—from a 
medical standpoint, make it necessary that the shot- 
eun exploded prior to the onset of the fatal heart 
attack ? 

Mr. Kriesien: If the Court please, I object on 
the grounds and for the reason that that is not 
within the realm of opinion testimony that this wit- 
ness is qualified for and fails to incorporate the facts 
upon which it attempts to predicate the opinion. 

The Court: You are getting into the realm of 
conjecture with that question, and I am going to 
sustain the objection. 

Mr. Beebe: I think, your Honor, at a convenient 
time we would like to make an offer of proof. 

The Court: I-don’t want to hear any offer of 
proof. The [235] Court has ruled. 

Mr. Beebe: Thank you. 

Q. Doctor, with respect to the testimony that 
Mr. Lyons was pulseless when Dr. Rush got to him, 
did that have any significance in connection with the 
pulselessness, but with still some heart activity, does 
that have some significance in connection with that 
autopsy finding of—no, correction—for the autopsy 
finding, does that have any significance in connection 
with passive congestion and pulmonary edema ? 
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Mr. Kriesien: If the Court please, I will object 
to that question, as the question is confusing, and 
move that it be stricken. 

The Court: There was some testimony that there 
was a murmuring; if that may be deemed as activity 
I will allow the question. 

The Witness: I am sorry again, sir, would you 
repeat the question ? 


(Question read.) ' 


Mr. Beebe: Let me amend that. 

The Court: I don’t think you had better amend 
it, J think you had better start all over. 

Q. (By Mr. Beebe): Thank you, your Honor, 
IT am sorry. 

Now, Doctor, would the fact that a man was pulse- 
less and yet had some heart action have any sig- 
nificance in bringing about pulmonary edema or an 
enlarged liver as was found [236] in this case? 

Mr. Kriesien: Same objection. 

The Court: Overruled. 

The Witness: Yes, I think it’s quite important. 

Q. (By Mr. Beebe): And what is the impor- 
tance of it, what is the significance ? 

A. The answer is that I believe as I stated before 
that sudden death, that sudden standstill of a heart, 
for example, doesn’t result in evidence of congestion 
in the liver. Sudden standstill does not result in evi- 
dence of congestion of the liver or evidence of con- 
gestion in the lungs such as was described here. That 
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sort of thing takes minutes of life and blood flow 
for a period of at least a few minutes. 

Q. Now then, Doctor, was the existence of pul- 
monary edema and enlargement of the liver signifi- 
cant in this case? 

A. Those are the evidences which were described 
by the autopsy and the other evidences for pulmo- 
nary edema were described by Dr. Rush, with foam 
which was first frothy and then pink frothy, and 
after two or three minutes after the stertorous 
breathing was observed. 

Q. Well, was that fact of significance in this case 
in connection with your opinion? 

A. Yes, I think so. I think that is one of the bits 
of evidence to suggest, that also tended to support 
the concept of this man’s heart continuing to beat, 
not effectively enough [237] to produce a pulse, but 
there was some continued heart action for some time 
following death. 

Q. And, Doctor, would the autopsy report—it 
shows the presence of two bile stones, one, one centi- 
meter in diameter and the other, three millimeters 
in diameter. The large stone being at the union of 
the cystic duct and the common duct. Does that find- 
ing on autopsy have any significance in this case 
with respect to the cause of death ? 

A. I don’t believe so. 

Q. Now, Doctor, would you give the reason for 
that, please? 

A. Yes. There is some animal work primarily 
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showing that there were some reflex pathways be- 
tween the gallbladder and that part of the digestive 
tract, and it stops circulation, so that it has been 
shown, for example, that in dogs that have coronary 
disease, not normal dogs, but dogs which have been 
made to have coronary disease artificially, that if 
the gallbladder is dilated, is blown up with a balloon, 
for example, the electrocardiogram will look worn 
and scored. And there are occasional reports in 
humans who, in the presence of coronary disease, 
and with occasional cases the heart pain may get 
better, if the gallstones are removed. On the other 
hand, I know of no place in the literature and cer- 
tainly none from my own experience where I felt 
that a gallbladder attack would result in the death. 

Q. When you were with Mr. Lyons, did you ob- 
serve any symptoms of [238] gall bladder sickness 
or gall bladder attack? A. ‘Noy;seinr. 

Q. Now, Doctor, in the autopsy report there was 
some evidence, you probably recall it better than I 
do, about adhesions to the diaphragm and some at- 
tachment of the pericardium to the chest wall; some 
fusion of the lungs with adhesions. Were those of 
significance in the cause of Mr. Lyons’ death in 
any way? A. I don’t believe they were. 

Q. Assume that this man had a severe chest in- 
jury with a pneumo-hemothorax, and what would 
your opinion be with respect to the cause of these 
adhesions from some erushed ribs? 

A. The most likely thing would most certainly 
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be the adhesion of the pericardium due to trauma 
at the time of the injury. 

Q. You may cross-examine, Mr. Kriesien. 


Cross-Examination 
By Mr. Kriesien: 


Q. Dr. Chamberlain, your own personal observa- 
tion of Mr. Lyons was during the few days that you 
were together prior to his death; is that right? 

A. Yes, sit. 

@. And were you observing him from a stand- 
point of a doctor or were you just around about as 
friends? 

A. Certainly as friends rather than as a doctor. 

Q. I mean, you were not paying too much atten- 
tion to his [239] physical condition; were you, 
Doctor? 

A. We were—it’s unusual to have four men— 
five men closely associated for a period of several 
days, so I was unusually close, | was in close con- 
tact with him certainly, [ should say more so than 
just as a casual one. 

Q. Doctor, in your opinion in testifying about 
the aortic insufficiency, you continually referred to 
the fact that no heart murmur was detected and 
there was evidence to that effect in the medical case 
history files, can you tell me where it is revealed in 
the files? 

A. I went through the affair, and I thought that 
T saw some letter, I thought that I had where it was 
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stated that there were no murmurs. I think that 
there was some evidence that I heard today about no 
murmurs and that was Dr. McKeown was the family 
doctor who had examined Mr. Lyons for a big insur- 
ance policy and subsequently at various intervals 
stated in this room this morning that there were no 
murmurs. 

Q. I believe that was back in 1950, Doctor, about 
the last time, and you were asked not to predicate 
your opinion on the opinions of others. You were 
putting the basis of your entire opinion upon clini- 
eal findings that the man did not have a heart 
murmur. 

A. May—I don’t believe Dr. McKeown stated 
that he looked for heart murmurs in 1950, that he 
continued examining the man for five years, and if 
you say the opinion that you asked [240] for—well, 
it is not my province to argue, I am sorry. 

Q. All right. Well then, that would be his opin- 
ion whether there was a heart murmur or whether 
or not there was not; is not that correct, Doctor? 

A. Dr. MeKeown’s? 

Q. And that, Doctor, would be nobody else’s, that 
would be his opinion? A. Yes, it would. 

Q. Can you pomt out where in the record there 
is any clinical record that Mr. Lyons did or did not 
have a heart murmur? Not the opinion of the party ? 

A. You mean in the written record? 

Q. That is correct, the record that is in the ex- 
hibits in this case. 

A. Well, Iam not sure that there is some specific 
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reference to no murmurs other than in that one 
single letter or whatever it was that I saw, but I 
don’t remember the exact wording, but I think that 
the physical examination was negative or some- 
thing of that sort, as I recall the man was examined 
because of chest pain, which might—I mean with 
the thought that this might come from his heart by 
two examiners and in their notes it would be the 
custom, certainly, if you found a hell-roaring mur- 
mur such as you would expect with aortic insuffi- 
ciency, to mention it. 

Q. But then again, that is a matter of opinion 
of the doctors? [241] 

A. It’s customary for all doctors to write down 
major physical findings on physical examination, 
and a murmur is a very important finding. 

Q. Is any such a finding written in any of the 
record here? A. That there was a murmur? 

Q. Or, that there was not a murmur? 

A. Well, I—apparently not. 

Q. All right. Now, let’s remove from your opin- 
ion the item of any evidence, either that there was 
or there was not a heart murmur, then, basing your 
opinion upon the data, information contained in the 
autopsy report, can you say that the man did not 
suffer from an aortic insufficiency ? 

A. I would. 

Mr. Maguire: I suggest, your Honor, counsel has 
either misconceived or has not indicated it right, a 
man has a heart murmur, it’s not a question of a 
physical finding, it is a question of hearing. You can 
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say I look at this wall, your Honor, is back of the 
bench—that I see you there and I hear you speak, 
and that is my—and not my opinion, it is a sound 
that I hear. I think it is not quite fair to the witness. 

The Court: Is the matter of existence or non- 
existence of a heart murmur, is that a matter of 
opinion, it is a matter of objective physical finding. 
Well, you pursue that line of examination. [242] 

The Witness: I’d say in answer to your ques- 
tion, on the basis of the autopsy material alone, I do 
not believe this man had aortic insufficiency. 

Q. (By Mr. Kriesien): All right. Now what did 
the autopsy report say, Dr. Chamberlain ? 

A. Or, may I say, because without high blood 
pressure—your information whether he had high 
blood pressure or not, I mentioned that several per 
cent or so of the patients who have hypertensiveness, 
have slight, relatively unimportant degrees. To be 
fair, I can’t rule that out. But I can say on the basis 
of the autopsy findings alone, I can feel certain that 
there was no physiologically important degree of 
aortic insufficiency, yes. 

Q. Now, the wording of the autopsy report is, 
IT am reading from your exhibit, ‘‘A thickening and 
stiffening of the aortical sigmoid aortic semilunar 
valves. With atheromatic deposits.’’ Now, this re- 
port does not indicate the degree to which the valve 
was thickened or stiffened ? A. That’s right. 

Q. All right. Now, if it was thickened consider- 
ably and stiffened considerably, then would it be a 
cause of aortic insufficiency ? 
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A. No, because the deformity of this valve which 
would have to cause this patient to have aortic in- 
sufficiency would be stiffening plus it would be nar- 
rowing, scarring, distortions [243] characteristic of 
rheumatic heart disease. There is more rheumatic 
heart disease in Mexico City, certainly, than we have 
in our country, so that the Mexicans have an un- 
usual experience with rheumatic heart disease, and 
I would like to say that I have looked at some hearts 
in which the valve is scarred from rheumatic heart 
disease. 

Q. All right, Doctor. Now, you say they have had 
considerable experience with rheumatic heart dis- 
ease. And it has been determined previously, and 
they give as a first cause of death, aortic insuffi- 
ciency—the direct cause of death. Now, Doctor, from 
their experience with that disease, would they not be 
in a better position than you, from the meager find- 
ings of this autopsy report, to arrive at a conclusion 
as to the direct cause of déath? 

A. Iam not sure, because I think this certainly, 
that these were two country doctors. Two young 
country doctors. Dr. Serrano who told me they 
didn’t do many autopsies. Theirs were supervised 
experiences in the field. I wouldn’t expect to see the 
garden variety of findings, but to look at an autopsy 
and have a lot of physiological concepts on which 
to base a valid—or to have an opinion such as a 
pathologist, such as Dr. Lehman, it is an altogether 
different situation. 

Q. Dr. Chamberlain, that was not an answer to 
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my question. My question was: Was this experience 
that you have talked about with the Mexicans, and 
having observed the conditions of the aortic valve, 
would they be in a better position to [244] arrive at 
a conclusion that the man’s direct cause of death 
Was an aortic insufficiency, rather than yourself, who 
have examined this autopsy report? 

A. I don’t think they necesarily would, because 
I consider myself an expert in the cardiology field 
and I think I know a good deal more about this than 
they do. Probably about—I would doubt for instance 
if you went to the average student, perhaps, and 
asked him about the causes of aortic insufficiency, 
how many of them could give you as correct an 
answer as I think I can, because I am teaching that 
sort of thing constantly. I am not sure they could 
see more in that autopsy and make an opinion on a 
technical point like that, than I am able to. 

Q. Al) right. Let’s talk about the coronary 
arteries. You state that you feel that they didn’t 
necessarily play any part in the death of Mr. Lyons; 
is that correct? A. Yes. 

@. Now, upon what do you base that opinion, 
and I mean clinical findings, Doctor? 

A. Clinical findings ? 

Q. Yes, as contained in the Mexican autopsy re- 
port. 

Mr. Maguire: If your Honor please, I think that 
there is Improper cross-examination in that the doc- 
tor’s opinion was based upon the history of Mr. 
Lyons and upon a great many other things in addi- 
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tion to the autopsy report. I think [245] the ques- 
tion is unfair. 

The Court: Overruled. 

The Witness: Now, you say the clinical findings 
on the basis of an autopsy report, you don’t call an 
autopsy clinical findings, you mean based on the 
autopsy findings? 

Q. (By Mr. Kriesien): I will read it to you. 

A. Yes. 

Q. The autopsy findings were, the coronary 
arteries were dissected and were found to be reduced 
in caliber from atheromatic deposits. Now, you state 
that you don’t feel that the condition of the coro- 
nary arteries necessarily played any part in this 
occurrence ? A. That’s right. 

Q. Now, do you know to what extent the coro- 
naries were diminished ? A. No, sir. 

Q. In ealiber? 

A. No, and that’s why I said I don’t think that 
it necessarily played any part. I think you can say 
this, from the autopsy report, this, they were not 
completely plugged, that they were reduced in eali- 
ber, which gives you a tremendous leeway, doesn’t 
it? That would be anything from a very infinitesimal 
amount in the reduction in caliber to a very severe 
amount, but there is nothing there to state that there 
is a severe degree. There is nothing there to state 
that there is any [246] arteriosclerosis that a man 
49 years of age could have. 

Q. It doesn’t say there wasn’t a great deal more? 

A. It doesn’t say there wasn’t. 
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Q. Now, as I understand, a complete blockage of 
the coronary arteries is an occlusion ? 

A. What is that, sir? 

Q. Complete blockage is an occlusion? 

A. Yes. 

Q. Rather than a coronary insufficiency ? 

A. Now, I don’t follow your latter part of that 
question, but a coronary insufficiency—should I rave 
on? 

Q. Go ahead. 

A. By coronary insufficiency, we mean impair- 
ment of the blood supply to the coronary to the 
point where the blood flow is insufficient to carry on 
the proper working of the heart. 

Now, that may be a narrowing, as I pointed out in 
my other testimony, is where the coronaries are so 
impaired by the atheromatous deposits so as to pro- 
duce important coronary pain, or as to produce a 
eardiac infarct, that there were at least two major 
branches which are completely occluded and often 
three, and sometimes more, and that is the fact 
which has revised some of the older thinking by 
and I think you will find all pathologists now agree 
with, that was the sort of thing that was described. 

Q. It is not described in the autopsy? [247] 

A. In the autopsy. 

Q. All right. But now, the doctor concluded that 
the secondary cause of death was coronary athero- 
matic deposits, coronary insufficiency, then to con- 
gestion of the lungs and the liver. Now, I will ask 
you again whether vour not having observed the 
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coronary arteries of Mr. Lyons, whether the Mexican 
doctor was in a better position to render an opinion 
as to whether the man died of a coronary insuffi- 
ciency as a result of the diminished caliber of the 
arteries ? 

A. No; I don’t think the pathologist is. One can 
have considerable degrees of normal closing of the 
coronary vessels, some of them even close in some 
individuals who lead very long lives and carry on 
strenuous exercise, and have no symptoms or signs 
of coronary disease whatsoever, so that the physio- 
logical concept of what man can do and the analysis 
of the steps that brought about his death, I think— 
and watching him exercise, and all of these other 
things, I think gives the person a better idea of what 
the coronary vessels do than some amateur patholo- 
gist who is looking for foul play, and conducts an 
autopsy. He is looking at it from a different stand- 
point, and he doesn’t have these facts. 

Q. Dr. Rush had the same background; did he 
not? A. Yes, sir. 

@. I believe Dr. Rush, in the affidavit he sub- 
mitted in support of the plaintiff’s proof of death 
of James A. Lyons— [248] have you ever seen that 
affidavit? A. JI don’t think so. 

Q. All right. I will ask you this question. From 
the findings contained in the Mexican autopsy re- 
port, would you say that Mr. Lyons had a disease of 
coronary arteries? 

A. This depends on what one’s concept of disease 
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is. You say that a person who has gray hair is dis- 
eased, whether you will say it is the usual evidence 
of aging, the average evidence of aging for a man 
of a given age group, if you want to call that as dis- 
ease or not, [ am not sure. I’d say certainly, he had 
—he didn’t have the coronary vessels that he had 
when he was born, but from the evidence presented, 
I. don’t think it—there is any evidence presented 
that his coronary vessels were bad any more than 
aman of 49, because apparently all men of 49 have 
atheromatous deposits. 

Q. But the evidence on that is negative, because 
the autopsy report doesn’t state how much there was 
of the artery diminished; is that correct? 

A. That’s tiue. The autopsy doesn’t show that. 
That is, I’d say negative, I’d say it is nebulous. 

Q. All right. You, as a doctor, speaking medi- 
eally, if the condition of the coronary arteries was 
the same as that that would be found in a man in 
the age category of Mi. Lyons, if you were diagnos- 
ing that condition, would you call it disease or 
would you say that the man has a usual amount of 
coronary [249] deposits for a man of his age cate- 
gory? 

A. Well, [ am not sure, that is, I think you could 
refer to it either as a disease or you could refer to 
it as the usual amount of aging process. I think 
again, that a lot of this diminishment, even down 
to where there is any derangement, any departure 
from norm particularly you could call a disease, I 
don’t think it 1s proper to make a person determine 
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it as a disease or not disease. Sure, he had some 
evidence of aging, and I don’t think it makes much 
difference whether you want to call it disease, some 
might, or evidence of normal aging. 

Q. Well, would you call it disease? 

A. Not necessarily. I think—well, I think it’s a 
debatable point. I think you could eall it either a 
disease or you could call it the normal aging. I think 
it’s—it depends on one’s philosophy of it. I’d say 
it’s not a departure from the norm, and some would 
call a disease a departure from the norm. And if 
one uses that concept, which my understanding of— 
well, I will not embark on that. 

The Court: How long are you going to be, coun- 
sel? 

Mr. Kriesien: Quite a while, your Honor. 

The Court: We will have to adjourn then until 
Monday. 

The Court will stand adjourned until Monday 
morning at 9:30. 


(Wherenpon, an adjournment was [250] 
taken. ) 


(Pursuant to adjournment on November 23, 
1955, proceedings were resumed at 9:30 o’clock 
a.m. Monday, November 28, 1955.) 


The Court: Are you ready to proceed ? 

Mr. Kriesien: Ready to proceed, your Honor. I 
believe Dr. Chamberlain was on the stand. 

The Court: Doctor, will you take the stand, 
please? 
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DR. FRANCIS CHAMBERLAIN 
resumed the stand as a witness on behalf of the 
plaintiff, and having been previously duly sworn, 
testified further as follows: 


Cross-Examination 
(Continued ) 
By Mr. Kriesien: 


Q. Doctor, prior to our adjournment for Thanks- 
giving holiday, I do not know whether I asked you 
this question. If I am repeating myself, I am sure 
the Court will overlook it, but I believe it was your 
testimony that Mr. Lyons’ diminishment of the eali- 
ber of the coronary arteries was no different than 
that of a man in the same age range; is that correct ? 

A. I believe I said, not necessarily different. 

Q. I see, but you remember testifying that his 
coronary arteries were or were not in the same con- 
dition as a man in the same age range? 

A. We can’t be entirely sure by the autopsy 
statement just [251] how much narrowing of the 
caliber of the coronary was. He said that the caliber 
was diminished, and generally, when—you people, 
I know went down and talked to the doctor again 
a few months later, and he was asked the same ques- 
tion and he said it was impossible to state, and it’s 
my feeling that if there is a sufficient degree of COro-- 
nary artery narrowing to be important enough to 
produce sudden death or to produce clinical mani- 
festations such as true coronary pain, that there are 
some coronaries, very many, some major coronary 
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branches which are completely closed, and that also 
was not described. 

Q. Do I understand, Doctor, that you must have 
a complete closure of the coronary arteries or one 
of them to have a coronary insufficiency ? 

A. One of the major branches. It’s been shown 
by Slessenger and Bloomgard, and revolutionized 
our thinking some 10 or 20 years ago, as has been 
shown in the major textbooks, that before a patient 
gets clinical evidence of coronary disease—in other 
words, where he gets heart pain during—mayjor true 
heart pain during, not two hours later, but during 
the peak of strenuous physical exercise, that he has 
at least two and often three major branches of the 
coronary circuit completely blocked, and when he 
gets suffident narrowing of the coronary arteries 
to get myocardial infareation, where some of the 
heart muscle is suddenly completely deprived of its 
circulation, that there are two or three and often four 
major branches [252] of the coronary vessels that 
ave completely plugged. 

Q. The autopsy report does not show one iota in 
that respect; does it? 

A. Well, the autopsy mentioned that the caliber 
was narrowed, but it didn’t say that there was 

closure. 
| Q. Now, is coronary insufficiency an accepted 
cause, medically, of a hypertrophy of the left ven- 
tricle? A. No. 

Q. It’s not. And what about an aortic insuffi- 
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ciency; is that an accepted cause, medically, of a 
slight hypertrophy of the left ventricle? 

A. Yes; it is. 

Q. Can an aortic insufficiency be diagnosed in a 
person by merely being with them, seeing them 
exercise and sitting across the table from them? 

A. Well, it usually can; yes. These things, of 
course, are a matter of degree, but usually the cor- 
onaries, coronary insufficiency, I should say, is apt 
to come out if one produces it artificially, it is apt 
to come out under circumstances of maximum heart 
load, peak heart load. In other words, it doesn’t come 
when a person is sitting, or on the other hand, a heart 
that is physically tired or initially tired, it comes 
when he is carrying on the peak of physical exertion, 
and the way we usually demonstrate it, the way we 
bring it out, 1s by having a patient deliberately exer- 
cise, and sometimes we [235] go out and you can walk 
up and down the stairs with him a bit to see if he 
develops a pleural pain. 

Q. Well, Doctor, aren’t there any other precipi- 
tating forms of a coronary insufficiency, other than 
exertion ? 

A. Yes; 1 think anything that could bring out a 
peak heart load could produce. 

Q. Could emotional factors precipitate coronary 
insufficiency ? 

A. Usually an emotional factor will not precipi- 
tate it nearly as readily as physical exertion will. 
As a matter of fact, at the university we used a cap 
pistol in the course of our taking an electrocardio- 
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gram, at the University of California electrocardi- 
ology department when I was there, and in the 
course of taking the examination we shot a cap 
pistol off and said, ‘‘Oh, my,’’ as though the ma- 
chine had broken, to see if we could produce electro- 
eardiographic changes, and the chance of producing 
the changes like that, from some sort of a fright, 
was very exceptional that we could: however, 
whereas in a patient who had a sufficient narrowing 
of the coronary arteries demonstrable clinically, we 
could produce electrocardiographie abnormalities in 
the course of the strenuous exercise in about half 
of the patients that we thought truly had the 
coronary disease of this particular group. This par- 
ticular group I might say were one—where one has 
to use the exercise tests, in other words to produce 
electrocardiographic abnormalities represent usually 
an unintelligent group of patients who were repre- 
sented especially [254] by some of our clinic pa- 
tients with a lack of education, and so on, who 
haven't registered the fact that when we do some- 
thing physically strennous, that the pain comes on 
while they're climbing the mountain. during inter- 
course, and so on. 

Q. But it is medically possible for an emotional 
factor such as this to precipitate a cause of acute 
coronary insufficiency ? 

A. It’s possible, but I don’t recall an instance 
offhand of any patient who had his coronary pain 
during the course of excitement, rather than exer- 
cise, unless there is something else physically which 
intervenes, such as hardening of the arteries or an 
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arthritic infirmity, or something of the sort. The 
first thing that happens the patient will tell you is 
pain that comes on on the peak of physical exertion. 

Q. I will ask you whether or not a disturbance 
of rhythm of various parts or mechanisms of the 
heart can result in acute coronary insufficiency ? 

A. Yes, it can; and it can in even a younger 
perfectly normal individual. 

Q. Asa matter of fact, Doctor, anyone can, of 
a dynamic driving type can die of a heart attack; 
isn’t that correct? 

A. Well, a person—I think that—that’s—that 
question is sort of how high is up. Anybody of any 
type can die of a heart attack. 

Q. That is correct. 

A. If you are referring to the predisposition of 
energetic or dynamic personality can have a cor- 
onary—is that what [255] you are after? 

Q. Yes. 

A. That there is a good deal of dispute in litera- 
ture which comes up constantly as to whether the 
extra energy that a businessman shows with the 
driving type of executive, whether that is a predis- 
posing factor of the development of coronary dis- 
ease, and there are a great many conflicting bits of 
evidence in the literature, so we aren’t certain about 
that. Statistically, the life insurance figures have 
shown that a bartender and a barber are more 
prone to develop coronary disease than the business- 
man, than the high-pressure executive, and it also, 
T think, is important to know that the high-tension 
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business executive, although he falls into a group 
where he is more apt to get coronary disease, than 
the laborer, for example, who works constantly with 
his muscles, and not with his brain for a living, al- 
though the executive has a little greater predisposi- 
tion so that the life insurance companies who are 
gambling on whether a man will live, will rate him 
up high, for instance, more than it rates up the 
bartender and the barber, and for other certain 
eroups and why, the medical profession doesn’t 
understand. And one factor, and probably the most 
important factor is that high blood pressure is 
known to be predisposed to, in part, by high-tension 
work, and of these individuals, certainly a good 
many of these individuals have high blood pressure. 
Of the cardiac deaths [256] that we see of the 52 
per cent of all the population, now, who are dying, 
who die of heart disease well over 50 per cent of 
those who die of heart disease are known to have high 
blood pressure, at least as part of the mechanism 
of the destruction of their heart, so that blood pres- 
sure is very important. 

Q. It is a fact, medically, is it not, Doctor, that 
many times individuals suffer a heart attack when 
there is no clinical findings of any condition of 
the heart? 

A. It depends again on what you eall a heart 
attack. Now, if you call an abnormal rhythm of the 
heart a heart attack, the answer is yes. The answer 
is that a great many individuals—I myself have had 
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a rapid abnormal rhythm of the heart, and I don’t 
know—in the general run of the population—but I 
would guess—about, I would guess about at least 
a quarter or probably more of al] individuals have 
these episodes of sudden onset of a rapid abnormal 
heart rhythm at some time in the course of their 
lives. 

Q. What is that tied in with, heart beat, Doctor ? 

A. Yes; it means that the heart rhythm becomes 
abnormal to the point where it beats anywhere be- 
tween 50 and 100 which we consider as normal range 
for the heart, very suddenly will begin to develop 
this abnormal rhythm where it may beat anywhere 
from 130 up to 300, that is the ventricle, that beats 
130 up to 300 and, of course, the milder degrees 
for [257] instance if a person gets a beat of 130 to 
150, many of them don’t even notice it, but if the 
rate happens to be unusually rapid, such as around 
240 or 250, most individuals even though they have 
perfectly normal hearts, develop the pain symptoms 
under those circumstances of coronary insufficiency, 
and if it gets, if the ventricles get to the rate of 
about 230, the heart has so little time to fill between 
beats that there isn’t sufficient blood to supply it, 
and so the patient has unconsciousness and he also 
is pulseless because there isn’t sufficient output of 
the heart to make the heart-beat pulse felt at the 
wrist or capable of nourishing the brain, giving the 
brain tissues sufficient oxygenated blood to maintain 
consciousness. 
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Q. What about the pulse range of a hundred to 
130; is that abnormal ? 

A. ‘There are some individuals who have a heart 
rate from 100 to 130 without any disease whatsoever, 
and who have it as a result of nervousness alone. 
There are, we see some whose heart rate is also above 
130, some patients who develop—I should say the 
commonest cause of a heart rate above a hundred 
has some factor outside the heart, overactive thyroid 
ol some disease somewhere that the body or even a 
traumatic condition anywhere in the body under 
circumstances especially associated with fever, the 
average patient who has fever has a fast heart rate, 
and of course those patients with fever, [258] the 
fever doesn’t have anything to do with their heart. 

Q. Well, is it of any medical significance to you, 
Doctor, the fact that Mr. Lyons had a heart beat of 
say in excess of 110 over some continued period of 
time ? 

A. As I understand from my summary of the 
medical record, that occurred during the time when 
he had this trauma, when his lungs were filled—I 
mean the lungs adjacent to the hemothorax from 
having fractured ribs as I understand, those were 
the circumstances surrounding the period of time 
when he had the rapid rate. I should say that the 
two electrocardiographs which were just as good as 
my being able to take, the heart, in the one in 1950, 
and the one taken in the week or so before his death 
showed a normal heart rate. 

Q. Now, Doctor, you gave as your opinion, I be- 
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lieve, to the effect that this nitroglycerin that was 
prescribed for Mr. Lyons on February 4, 1953, was 
not for a cardiac condition, angina pectoris or any- 
thing of that nature; is that correct? 

A. I believe that it was—I believe that it was 
given as a diagnostic aid, since there might have 
been some uncertainty on the part of the doctor as 
to whether some of this pain represented coronary 
disease or whether the pain could have been the 
result of some digestive upset, such as gallstone or 
spasm of the lower end of the stomach, or the lower 
end of the esophagus, both of which occurs fre- 
quently in the course of fatigue, and my reason for 
that, I believe in some [259] of my testimony from 
last Wednesday, I said a little bit about that, you 
asked me about whether the record showed that 
there was any murmur or not, the testimony with 
which I had reference to was not admitted as evi- 
dence here, but I was a little bit confused, but I 
have since looked up the testimony and the things 
referred to 

Q. Just a moment, whose testimony have you 
looked up? 

A. Dr. McBride’s deposition, describing his ex- 
amination of Mr. Lyons a week or so prior to his 
death. I refreshed myself about it over the week end 
and found that Dr. McBride, who specializes in 
internal medicine went through it, described it in 
a two- or three-page dissertation his examination of 
Mr. Lyons at that time, and the symptoms and what 
they meant to him. the physical findings and he— 
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although he didn’t say specifically there were no 
murmurs he said there was no objective evidence of 
disease, and certainly a murmur is one of the very 
major—a murmur is the most—probably the most 
important. objective evidence of disease that a doctor 
would look for in a heart study. That is the thing we 
look for in physical examinations, and physical ex- 
aminations give us 35 per cent of the important 
tools with which we make a diagnosis, and he stated 
that there was no objective evidence, and he stated 
also that on a basis of his study which he described, 
and where the description sounds as though he had 
been thorough and had made exercise tolerance 
tests and so on, [260] that he felt that there was no 
disease. That Mr. Lyons was worn out, and that he 
needed this vacation. There was one other thing, I 
might mention about the nitroglycerin—or may I? 

Q. Definitely. My question was about the nitro- 
elycerin, Doctor. 

A. Was that it seemed to me that Mr. Lyons was 
not convinced about the significance, about the im- 
portance of the nitroglycerin because of the fact, the 
whole one part of our whole trip where he had an 
opportunity to exercise, where we were going shoot- 
ing, namely the only time we left the ship, I think 
that was the only time in the whole—from the time 
we boarded the ship, the first time we left it was 
when we went on this hunting trip, I myself was 
there when his body and his pockets and so on were 
completely searched. He did not take the nitro- 
glycerin with him on this hunting trip. 
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Q. Now, Doctor, did you locate the nitroglycerin 
tablets ? A. No; I didn’t. 

Q. Did you make a search for them? 

A. No; but I know where they were. As a matter 
of fact the nitroglycerin, I heard 

Q. Not about what you heard, I am asking you 
what you know. 

A. Well, this—Mrs. Lyons had sent his wallet, 
and the nitroglycerin tablets were in his wallet. 

Q. He did not have his wallet with him? [261] 

A. He went off—he didn’t have his wallet with 
him when we went hunting. 


Q. Now, on the nitroglycerin, you said in your 
opinion it was used for a diagnostic aid ? 

A. I didn’t say it was, I said it is frequently 
used, and that it’s my impression after, especially 
after seeing Dr. McBride’s record of what he 
thought, that it was used as a diagnostic aid. It was 
either used as a diagnostic aid—I think I mentioned 
that one can never completely rule out the possi- 
bility of coronary disease, that he probably used it 
under those circumstances. The other thing about 
that, one of the things we do for a patient is not 
necessarily diagnosis, but it is given for a patient 
for relief, and if he gets relief from indigestion by 
using it, well what is the harm, let him use it for 
that. We are unwise not to use them like that. 

Q. Doctor, I believe the medical case history file 
of Dr. McBride reveals that on February 3, 1953, the 
man had constricting chest pains with arm radiation. 
On February 4th, he had constricting chest pains 
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with arm radiation and that nitroglycerin was pre- 
scribed, and that on February 5, 1953, the pain had 
some diminished or improved. Would that be of any 
significance to vou after the nitroglycerin had been 
prescribed ? 

A. No; I don’t think so, because if the nitro- 
elycerin helps [262] coronary pain, it helps the type 
of coronary pain usually that comes on during 
strenuous effort, and it helps immediately. That’s 
hence the diagnostic, see, it helps it immediately so 
that within a minute or so the pain is completely 
gone. It doesn’t prevent the next pain that should 
come along under some further strenuous physical 
exercise. It gives systematic help and shortens the 
attack, but it comes back later, and has none—I’d 
say no, the patient that is intelligent, and is having 
frequent attacks of coronary, will come back and 
say that medicine is wonderful, J took it and the 
pain disappeared just like that. 

Q. Yes, Doctor; but we have here a man who 
came back on February 5th, and he says the pain is 
some improved. 

A. He doesn’t say the pain disappeared or was 
shortened. If a person gets a heart attack the indi- 
vidual attack is very short, but he just has it a short 
time. 

Q. Well, aren’t we playing on words that were 
used by Dr. Wilson in describing the effect of the 
nitroglycerin—Dr. McBride, rather, pardon me? 

A. I don’t think so. 

Mr. Beebe: If the Court please, that is a foolish 
question and is not proving the medical opinion as 
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to whether or not the patient having nitroglycerin 
had anything to do with it, it is simply the state- 
ment that the patient said that the pain had improved 
some. [263] 

The Witness: I think this isn’t—wasn’t a heart 
pain at all, and that life is beautiful since you gave 
me that medicine. If nitroglycerin helps the cor- 
onary pain, the patient says I still get the pains but 
when I take the nitroglycerin, it disappears in one 
minute instead of five minutes. That’s the difference 
that nitroglycerin makes in coronary attacks. 

Q. (By My. Kriesien): Now, Doctor, I believe 
you also stated that this remark about Thaverine, 
that was some type of pill, I forgot what you de- 
seribed it as 

A. I thought it was some kind of a vitamin, I 
wun not sure. It’s not known to me. 

Q. If it is established that that is a pill for a 
heart condition, would that alter your opinion as to 
what the nature of the attack was in February of 
1953 ? A. No; I don’t think so. 

The Court: What was that word you used? 

Mr. Kriesien: Thaverine. 

The Court: J have never heard of it. 

The Witness: I think that a great many physi- 
cians have a tendency when a patient comes in, to 
give him something, and I think that if this were a 
major form of treatment known to help heart dis- 
ease, that I would probably have heard of it, because 
I pride myself on keeping pretty well up to date on 
these things. 
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Q. (By Mr. Kriesien): Now, Doctor, isn’t it 
medically [264] accepted that when an individual 
has constricting chest pain and radiation down the 
arms that such an individual is to be considered as 
having angina pectoris, unless it is proven other- 
wise ? 

A. Yes, sir; I think one could say that with some 
qualification, I could say not, because it is the com- 
monest type, the commonest cause of constricting 
pain in the chest, but because coronary disease is 
a very important disease it 1s like saying look at all 
the snakes, it looks like one of them may be a 
rattler, but few of them are. 

Q. Well, now, with fatigue pain from emotional 
overwork or from exercises; is that as you have 
described in the chest region, is that of a constrict- 
ing nature? 

A. Jt may be. It’s a varied type. Sometimes it is 
an ache and sometimes it is a burning and sometimes 
it is constricting. It varies a great deal. 

Q. And which is the most probable? 

A. J think the commonest single pattern is an 
aching type of pain. 

-Q. Now, cana man who has a condition of angina 
pectoris do exercise without showing any loss of 
breath? 

A. Again, it’s a matter of degree. The usual 
symptom associated with coronary heart disease is 
not breathlessness, but most commonly pain comes 
before breathlessness occurs. 

Q. J see. Doctor, isn’t it medically accepted that 
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death [265] may occur from ventricular fibrillation 
where a patient merely has mild symptoms of an- 
gina pectoris? 

A. Well. death can oceur from ventricular fibril- 
lation whether the patient has mild symptoms or 
whether he has severe symptoms or whether he has 
had no symptoms. One patient that I recall had a 
ventricular fibrillation with never any evidence of 
coronary disease. This man happened to have this 
electrocardiogram taken, which is part of my teach- 
ing collection of electrocardiograms and that man 
subsequently swam half way across the bay when his 
condition was corrected, and I think, as a matter of 
fact, that electrocardiogram of that individual is in 
court. I think Dr. Rush has that, if the Court wishes 
to see it. 

Q. Well now, angina pectoris is a degree of 
heart disease; is it not, Doctor? A. Is what? 

Q. Isa degree of heart disease? 

A. It’s a symptom of heart disease. It’s the pain 
which is produced when a heart doesn’t get enough 
blood to do its proper job. It’s a symptom. 

Q. Can you state, Doctor, from anything that you 
know in this case, that Dr. Lyons did not have an 
attack of angina pectoris prior to the infliction of 
the superficial injuries to the face? 

A. I think that the evidence is strongly against 
the fact [266] that he could have had. I think there 
are many, many things that we have been discussing, 
the medical examination ahead of time, our ac- 
eompanying him when he climbed the sand hills, 
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and watching him, and being right present in our 
small world, which a ship with six men on consti- 
tutes, when he did this terrific feat of handling a 
200-pound or so marlin, J think that the fact that 
his wife. who lived close to him never saw him under 
anv circumstances when he showed that he had any 
sign of pain, or took a nitroglycerin pill. and so on. 
I think all of those evidences—I can’t say he abso- 
lutely did not have, or that he hadn't had, but cer- 
tainly there is no evidence that would make me feel 
that he had, and I think that considering all those 
bits of evidence, I would say that it is my belief 
that he did not have angina pectoris. 

Q. The same would be true of an attack of cor- 
onary insufficiency, Doctor? 

A. Angina pectoris is a symptom associated with 
coronary insufficiency. In other words. when cor- 
onary insufficiency—it’s actually marked so, and 
the heart muscle doesn’t get a proper amount of 
blood for this transient pain which we call angina 
pectoris. 

Q. Now. Doctor. what are the main precipitating 
causes of ventricular fibrillation? 

A. Well, we don’t Know a great deal about the 
major precipitating causes, for one reason ventric- 
ular fibrillation is usually [267] fatal. and ventric- 
ular fibrillation therefore 1s suddenly fatal, and most 
patients don’t die when a doctor is as close—for 
example. as Dr. Rush was to Mr. Lyons. so that al- 
though ventricular fibrillation is considered to be a 
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rather common cause of death, our information on 
that point is pretty sketchy, and I would say that 
the precipitating factors may occur wherein provo- 
cation—for instance, patients who are known to 
have ventricular fibrillation and died while an elec- 
trocardiogram has been taken, that is where those 
of an hour or more, and they die while electrocardio- 
grams are being taken, and the rhythm taken upon 
a ventricular fibrillation has been shown to have been 
provoked by any of the factors which can produce 
any of the abnormal heart rhythms from anything 
which would act as a stimulant to the nerve system, 
major stimulant; fright, shock, collapse of the blood 
vessels or collapse of the circulation to the poimt 
where a person gets shock even from severe infec- 
tion such as severe pneumonia has been shown to pro- 
duce death by the mechanism of ventricular fibril- 
lation. 

Q. Does focal heart damage produce ventricular 
fibrillation ? A. Yes; I believe it does. 

(). That would also fall in the term ‘‘focal 
heart disease’’? 

A. Yes; and it may be precipitated by an under- 
lying extraneous precipitating cause—underlying, 
there may be underlying heart disease of a coronary 
nature which is probably a predisposing factor in 
any given case, or which may be a [268] precipitat- 
ing factor im any case. 

Q. And coronary insufficiency may be one of 
those precipitating factors; is that right? 

A. Yes. I should say, that in patients who have 
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angina pectoris—a percentage of them who die 
suddenly, that it is felt that ventricular fibrillation 
may be a factor, may be a modus operandi. 

Q. Doctor, in answer to a question as to your 
opinion as to the cause of death we are speaking of, 
were you speaking of medical shock or a shocking 
experience ? 

A. Well, I was speaking of medical shock, and, 
of course, a shocking experience is one of the predis- 
posing factors of medical shock. Now, I was speak- 
ing of medical] shock where, due to this beginning of 
circumstances and mechanisms, I described the other 
day, the blood pressure falls and the blood pressure 
stagnates in the present great reservoirs in the di- 
gestive tract, and the little, tiny vessels throughout 
the body, at the same time part of the fluid, part of 
the blood, exudes through the little, tiny capillary 
walls so that some of the fluid in the blood leaves 
the circulating blood, so that the whole sum and sub- 
stance of this—so that the amount of blood in the 
active circulation—the blood going through the 
stream—in other words, through the main vascular 
stream decreases markedly in amount. 

-Q. Does that result in ventricular [269] fibrilla- 
tion ? 

A. And that whole condition is called medical 
shock, and I might say that there is still a great 
deal of research going on on this thing, and that all 
the mechanisms and all facets of what constitutes 
it and what causes it | have never completely under- 
stood, but I have mentioned some of the factors 
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which are generally accepted as contributing to the 
picture. 

Q. Then the decrease in blood pressure results 
from ventricular fibrillation; is that correct, Doctor? 

A. The decrease in the amount of blood which 
eames to the heart can be one of the major factors 
and I won’t say that produces ventricular fibrilla- 
tion, because you can get ventricular fibrillation pro- 
duced without any previous shock at all, but shock is 
one of the predisposing factors. A simple virus in 
fact, or influenza, I have seen ventricular fibrillation, 
I have seen it happen from a medicine, like quin- 
idine where the patient has had to take quinidine, 
and it would produce ventricular fibrillation with- 
out any shock at all, but a shock is a factor, and I 
think that there were several things in this situation 
which could have produced ventricular fibrillation— 
or it doesn’t necessarily have to be ventricular fibril- 
lation. The rhythm that I believe was present here, 
was of a very rapid, ineffective rhythm, judging 
by the fact that this man was pulseless, that he 
breathed a much longer time than is present in the 
usual death, and judged by the fact [270] that Dr. 
Rush, who got there probably very quickly had his 
hand on his chest and felt this purring sensation, all 
of which are unusual, so that to me, he could have 
had one of the number of abnormal heart rhythms, 
like an auricular tachycardia; it is usually a very 
benign situation unless the rate is very rapid, that 
happens to be the kind which my wife gets when she 
jumps into cold water. If it occurs at the rate of 
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300 beats a minute, or if it occurs at the rate of 130, 
it is Just a damn musance, and it is Just an auricular 
flutter in which the ventricles may beat 300 a min- 
ute. There are occasionally patients that have those 
auricular fibrillations. And ventricular fibrillation is 
a tachycardia where the rate is around 300, where 
the rate is so rapid that unconsciousness—and this 
scheme of events—I think all one can conclude from 
the evidence here is that it points to the fact that 
there was a very rapid abnormal rhythm, and ven- 
tricular fibrillation is certainly one possibility, and 
we think of ventricular fibrillation because after all 
the man died, and I think more people have hap- 
pened to be having electrocardiograms taken during 
sudden death when ventricular fibrillation was shown 
than when some of these other rhythms were shown. 

Q. Doctor, when you have a ventricular tachy- 
cardia, is there a pulse? 

A. There is not a pulse perceptible at the wrist, 
if the rate—if the ventricular rate is rapid, depend- 
ing on how [271] fast the rate is—the ventricular 
rate is as fast as 300 a minute, pulse and conscious- 
ness are usually present. If there is enough blood 
getting to the brain to maintain consciousness, one 
can usually—not invariably—but one can usually by 
very careful feeling find a pulse at the wrist, or I 
should say by expert feeling; that isn’t always true. 

Q. In ventricular flutter, do you feel the heart 
beat, or does he have a pulse, I should say? 

A. No; ventricular flutter is a sort of disputed 
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rhythm, there are some that don’t describe it, so I 
use the word for a regular ventricular rate in which 
the ventricles beat at a rate of about 300 and the 
auricles usually beat at the same rate, and that, by 
definition, is a rapid rhythm, so that if one sub- 
seribes, and I should say that about half of the au- 
thorities, that they are—that they believe that you 
should eall it that, that is a technical term, and in 
dealing in terms one should ¢all a ventricle flutter 
where the ventricle dominates the beat, and the rate 
is about 300. Some individuals will call that a rapid 
ventricular tachycardia; you asked what I would 
eall a ventricular flutter, and J don’t know which is 
the proper term. I use one one time and one the 
other, but we mean the same thing. The fact is that 
the body is the same, that the heart beats so rapidly 
that it can’t do an effective job. The heart is— [272] 
the time between beats is so short that the heart 
ean’t fill up with blood, and even though it is a very 
evood beat, the time is so short, so small, that the 
heart. beats before it has enough blood to be able to 
propel enough of a jet or to reach the brain and ef- 
fective vessels or to reach the wrist. 

Q. Then, there would be a lack of blood pressure, 
as I understand it, Doctor; is that correct? 

A. Yes. 

Q. Now, is it possible to have a cardiac stand- 
still that results from a ventricular fibrillation or a 
tachycardia ? 

A. Well, when the heart stands still, it stands 
still. 
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Q. We have a cardiac standstill for a short pe- 
riod of time, that affects you, but not sufficiently ? 

A. Yes, you have a cardiac standstill and then 
that may be followed by a series of other rhythms. 
It isn’t usual, but it can happen. Most of the pa- 
tients I have seen who have cardiac standstill—and 
again we have to have the electrocardiograph on them 
when that happens, and I would say that over 95 
per cent of the patients that are on electrocardio- 
grams that I have seen with cardiac standstill, 
don’t ever develop any other abnormal rhythms. 

Q. Doctor, with ventricular fibrillation, can you 
hear or feel the existence of that condition? 

A. The only thing that you can feel is—there 
has been [273] described a purring sensation in the 
chest, which can be described with electrocardiograms 
first taken; Dr. Rush described a sort of a cat’s 
purring sensation. They don’t all have that, but 
they may have it, which purring sensation, I, my- 
self, have felt. 

Q. That would be an objective finding or demon- 
stration of the ventricular fibrillation ? 

A. Or a rapid, ineffective—rapid, ineffective 
rhythm, because that same purring can be felt with 
any extremely rapid abnormal heart rhythm. It 
isn’t specifically for ventricular fibrillation. I 
should say further, to elucidate this, that ventricu- 
lar fibrillation is a sort of a chaotic situation from 
the standpoint of the rhythm, and it’s quite mixed. 
The electrocardiographs will show that some of 
the beats according to the electrocardiogram appear 
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to be extremely ineffective, and the other beats are 
effective, so that it is a mixture. The heart being ac- 
tive with a very rapid beat, and sometimes it looks 
as though the heart did have a momentary stop 
and dropped three or four beats, and maybe it 
has a few beats when the heart did not reflect the 
electrical stimulations in the proper order, that 
sort of situation exists. In fact, the only sequence 
T have seen of electrocardiograms which show ven- 
tricular fibrillation suggests that that sort of thing 
is happening, there is some regularity, and there is 
rapidity and again you—you see, [274] in eleetro- 
eardiograms all we are looking at is the example 
of the electrical current stimulating the heart. But 
actually, we are not a hundred per cent sure of how 
the heart responds, and so there is some guesswork 
in all this. 

Q. Doctor, are not medical shock and congestive 
failure diametrically opposed to each other? 

A. No, not necessarily. In heart failures there 
are two great theories of the mechanism of the 
heart failure. One is the forward failure and one is 
called the backward failure. 

Now, it has generally acknowledged due to the 
work of Tensley Harrison some 20 years ago that 
heart failure did represent backward failure, and 
I am trying to simplify it, may I say, if a heart 
portion, like the left ventricle was unable to do 
its job, so that the blood was unable—the blood 
that was in the left ventricle was continually be- 
ing poured out, and the blood through the veins, 
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and so that the blood backed up—piled up behind 
the heart, and produced engorgement of some of 
the lung vessels—some of the vessels, and if the 
engorgement was produced in the vessels of the lung, 
the person had heart failure, manifested by breath- 
lessness and frothing of the mouth, and so on and so 
on. But it became obvious in the past 10 years with 
more study, that the thing was a simple one, the 
manifestations, one of the bits of evidence that 
made them realize this was probable was the mech- 
anism of the death in shock, from patients [275] 
who died of infectious diseases, where, if infec- 
tious diseases might develop shock, and at the 
same time they developed manifestations of heart 
failure, and the theory then was reversed. In other 
words, if the heart didn’t deliver enough blood to 
a certain organ to give it its proper oxygenation, 
in all probability there were certain things that 
occurred in that organ, one of which is the in- 
ability of the capillary to handle the—maintain the 
proper tone and to maintain their proper function, 
so that the liquid material from the blood can ooze 
out through those capillary walls, which may be- 
come porous, and so that even other situations 
where there is an inadequate amount of blood from 
the heart, that the situation—the clinical condition 
of congestive heart failure may develop, and that 
is—generally it’s accepted. Now, when a person gets 
congestive heart failure, he may have backward 
heart failure or he may have forward heart failure, 
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and the consensus now is that the greater majority 
of the instances of heart failure are forward heart 
failure. In other words, the tissues which should 
be nourished by oxygenated blood which the heart 
is pumping to it, in some cases all of it details 
around in some way the inadequate oxygenation or 
inadequate blood flow, sometimes working through 
pressure mechanisms which are intermediated 
through nervous reflexes, bring about this sequence 
of events. [276] 

Q. Doctor, what is the time element that is in- 
volved where you have oozing through the tissues 
to produce this—say, pulmonary edema and en- 
largement of the liver? 

A. Well, I understand that it can come pretty 
rapidly. Now that again, I am not a pathologist, 
and I don’t usually see these things, the liver im- 
mediately after a sudden death, and the heart im- 
mediately after a sudden death, so I am—I have 
conducted—I have discussed with the chief patholo- 
gist of our medical school, asking him how long 
it takes, and he told me, just as Dr. Lehman told 
us, he told me that it was about four or five min- 
utes; I think Dr. Lehman said seven or eight, or 
something like that, but he is the pathologist, and 
T am a clinician, and I follow my patients when 
I can to the autopsy table, but I have to rely on 
other persons for all the evidence about this. I 
have to get a little help. 

Q. Doctor, I want you to if you will, in the 
future limit your answer to those things vou know 
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of your own knowledge in this case, not what you 
have been told, except insofar as it is in evidence 
in this case. Now, could you have ventricular fi- 
brillation of the heart or this tachicardia and a 
complete dropping of blood pressure; you do not 
normally have pulmonary edema manifest itself 
in a short period of time; do vou, Doctor? 

A. Well, one could have. On my own experience, 
T can rely on my experience to state, not again how 
big the liver is [277] going to be, or what that is 
going to show. When you saw it, did it have evi- 
dence of congestive failure which were deseribed 
here in Dr. Rush’s deposition, hamely flnid, frothy 
fluid coming from the mouth somewhere, a pinkish 
tinge, is a manifestation of congestive heart failure, 
and that can occur in a very short time, in the 
course of any of these clinical conditions. 

Q. But can that occur in a very short time from 
ventricular fibrillation ? 

A. It ean occur in a very short time from the 
presence of any rapid ineffective heart rhythm, 
yes. 

Q. Notwithstanding the fact that there is no 
blood pressure ? 

A. Yes, due to the mechanism of forward heart 
failure. 

Q. And that is the oozing through the tissues, 
as I understand it, to put it in the laymen’s lan- 
guage? 

A. Yes, I can say that I have seen that more in 
severe infectious diseases where the heart is per- 
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fectly normal, and where the patient dies a cardiae 
death due to shock, and some abnormal heart rhythm 
wherein congestive failure may be an important 
factor, and where, as soon as the blood pressure 
drops down, the patient becomes unconscious, they 
are known to live for some period of time, in a 
comatose condition, and a heart which appears to 
be entirely normal can develop clinical manifesta- 
tions of heart failure. 

Q. Now, do you have any knowledge about the 
liver, about [278] the time it takes to enlarge that? 

A. My knowledge of that is based on my quiz- 
zing my professor of pathology, and I think the 
testimony here of Dr. Lehman supports that. 

Q. Now, isn’t an enlargement of the liver and 
pulmonary edema a sign of acute heart failure? 

A. Yes. No, I should say the enlargement of 
the liver can occur from a great many causes; ac- 
tually it isn’t just a manifestation of heart failure, 
but I’d say that the heart failure can cause an en- 
largement of the liver. It is one of several indica- 
tions to have enlargement of the liver and conges- 
tion of the lungs. It’s one of the several causes of 
congestion of the lung. 

Q. Pardon me, but I believe you stated that as 
being a fact? 

A. In this particular case, I think that is the 
modus operandi, yes. 

Q. Now, Doctor, in answer to a question as pro- 
pounded to you, you answered that the man died 
as a result of the gunshot wound to the face. Now. 
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by that statement do you mean to infer to the Court 
that the injuries to the face were in and of them- 
self sufficient to cause death? 

A. Well, I think that the wounds to the face in 
addition to the reaction associated with the wounds 
of the face were sufficient to cause death. 

Q. That is not my question. My question is, do 
you mean to [279] infer that the powder burns 
and seratches were of such severity that they in and 
of themselves with no other contributing factors 
would have resulted in death ? 

A. Well, if you assume as I would that—when 
a person gets—I should say this, that if this man 
had been anesthetized and in a complete—deep 
coma or something and got that much in the way 
of shock, I am not a hundred per cent sure, per- 
haps, it would have. But if you mean from the 
standpoint of did the shot go into the brain and 
cause his death mechanically due to the bullet pene- 
trating the brain, which was what I immediately 
thought in looking at him, because to me—well, 
it didn’t look lke scratches, and I thought that 
his face was pretty well shot up—I mean, my im- 
mediate thought was sure, the gun went off and 
that, but I think that the gunshot I have described, 
the gunshot causing some of the shells to hit his 
face, the powder, the burns that he must have had, 
and the emotional reaction to the whole thing, I 
think a combination of all of these is quite sensible 
as an explanation. 

Q. Well, Doctor, my question itself is whether 
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these injuries to the face were in and of themselves 
sufficient to cause death, by mortally wounding 
him ? 

A. Well, I think these other things that happen 
to the nervous system in response to the shot, all 
are part of the picture, I mean to say that if a 
fellow is shot through the [280] heart, does he drop 
dead by the bullet itself, and it is not necessary for 
the bullet to stop the heart, but he bleeds to death, 
but J think the chain reaction which was started 
off by this is a very sensible one. 

Q. Doctor, did you make a close examination of 
the injuries to Mr. Lyons’ face? 

A. Yes, I made a pretty close—well, I am sure 
I studied his face and looked at his face a few 
minutes. 

Q. Where and when? 

A. Within—I got to the body within—I suppose 
20 to 30 minutes after the time of his death, and 
then a good deal later on, because we were there 
hours and hours waiting for the police, and the 
doctor to come out for the inquest, and I was there 
at least half of the time. 

Q. Doctor, as a matter of fact, they were merely 
superficial scratches on the face; were they not? 

A. Well, they didn’t look superficial to me at 
the time. Like I said, I felt that was about what it 
would look hke if a shotgun shell went through 
the skin, and I expected, from my observation of 
the body and the blood on the outside and so on, 
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that the shells had gone in and penetrated his brain. 

Q. But that was not found to be the case; was 
it? 

A. Apparently not, but I thought at the time, I 
was very interested, I thought that the shot had 
gone into his brain. [281] 

Q. Did you observe whether there were any 
pellets under the skin? A. No, I didn’t. 

Q. Could you tell whether these scratches on the 
face were caused by falling through the mesquite 
bush, or caused by the discharge of the shotgun? 

A. Well, certainly I have seen a good many 
seratches from brush, and so on, and it was my 
reaction, when I saw this man, that this was a 
shotgun in the face. 

Q. That isn’t my question, Doctor. 

A. If didn’t think that, the question of his hav- 
ing had his face in the mesquite bush didn’t enter 
my mind, I didn’t consider that as a possibility. 

Q. Well, isn’t it a possibility that some of these 
scratches on his face were caused by his falling 
through the mesquite bush? 

A. Well, I suppose it’s possible. 

Q. Mr. Lyons was lying under the mesquite 
bush; was he not? 

A. He was lying underneath the bush, but his 
body had been moved a little ways for the purpose 
of his artificial respiration, but the time I saw him, 
he wasn’t lying right under the mesquite bush. 

Q. Now, Doctor you are characterizing these 
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wounds do I understand your testimony to be that 
they were of a serious nature? [282] 

A. I thought so. 

Q. Doctor, haven’t you known and read of many 
cases where shotguns have been accidentally dis- 
charged and a man has lost his foot or leg or arm 
and hand and has not resulted in death? 

A. Yes, I haven’t seen many though as a car- 
diologist, and TI don’t see trauma, I don’t see many 
gunshot wounds, I did in my earlier training, but 
I haven’t seen a gunshot wound, other than Jim 
vores tor 20 yearsmal Gen’ think f am in a 
position to describe a gunshot wound or something 
of the sort. 

Q. Doctor, the wounds that you did examine on 
Mr. Lyons’ face at the time of this occurrence, how 
would you compare them with reference to the de- 
sree of pain with the injuries that Mr. Lyons 
suffered in the automobile accident that has been 
testified to? 

A. Gee, I don’t know. I don’t recall enough of 
the details of the automobile accident. All I recall is 
that he had a crash and broke some ribs and I 
don’t know, actually, the intimate details of that. I 
think perhaps I slept through a little of the testi- 
mony as not being important. 

Mr. Maguire: Doctor, that’s in the medical rec- 
ord, would you like to take a look at it? It’s Ex- 
hibit 18. 

The Witness: May I? 


(Document handed to witness.) [283] 
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The Witness: Well, I guess this is all on the 
first page under—it’s the medical insurance form, 
what injuries caused disability, and it says, ‘‘mul- 
tiple contusions, abrasions, lacerations, fractured 
nasal septum, fractured ribs, hemothorax, gout.’’ 
Now, that’s all it says. 

Q. (By Mr. Kriesien): Is there adequate in- 
formation, for you, Doctor, to be able to state 
whether the pain suffered as a result of the—of 
that accident would be greater than that suffered 
from the lacerations of the face? 

A. J have no way of knowing, but he must have 
been burned, for one thing, which is a painful 
affair. The severity of the trauma isn’t necessarily 
closely related to the severity of the pain. I think 
that it’s impossible to ask a person to say if this 
hurt, other than I know that I felt that the 
emotional trauma associated with the gunshot 
wound was an important factor, because this man’s 
belief that his boy, who meant more to him than 
anything in his life, I should say hunting life, even 
though the women say it is dangerous stuff, and 
you shouldn’t do it, I think is a strong emotional 
factor here, but I can’t say that—oh, because of 
error, I don’t think anybody can say with any cer- 
tainty, whether there would be any shock asso- 
ciated with it. The degree of shock roughly parallels 
the degree of trauma, but the association isn’t an 
expectant one. 

Q. Well, isn’t it a fact, Doctor, that the pain 
varies between [284] individuals ? A. Yes. 
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Q. What is the basis for your statement, or do 
you have any facts upon which to state that Mr. 
Lyons must have had a good deal of pain ? 

A. Well, the appearance of his face. 

Q. I see. But the extent of the pain from that 
type of an injury would vary in everyone; is that 
correct ? A. Yes. 

Q. Now 

The Court: May I Suggest we take a little 
recess? The doctor has been talking here for about 
two hours. You are probably getting a little tired, 
Doctor? 

The Witness: Thank you. 


(Whereupon, a short recess was had.) 


The Court: Proceed. 

Q. (By Mr. Kriesien) : Doctor, I’d like to have 
a specific answer to this question. Is it your testi- 
mony that the pain suffered by this individual, 
leaving out the other emotional factors of anguish 
and fear, could have or did result in this man’s 
death ? 

A. J think that the pain alone, without the an- 
guish, would have touched off—without anguish 
would have touched off the chain of events—would 
have touched off the rhythm, and I might say some- 
thing else about this question of pain, [285] and 
that is the superficial or exquisite area of pain 
that is generally specialized, which is one of the 
body’s protections to resist it, whereas the nerves 
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that are deep in the body, such as when you get a 
shot, and the nerves that are deeper in the body 
are considered conveyers of pain, and it 1s common 
knowledge, for example, that when a doctor gives 
a patient the needle in an area, to shoot, he jams 
the needle in the skin very quickly; from there on, 
he can flounder around at length in order to get 
the needle in the vein or artery that he is trying 
to get it into, and the patient notices it only a 
second, in respect to the pain, so superficial injuries 
of the skin are usually quite important. 

Q. And we are speaking in terms of these super- 
ficial injuries now, is that correct? 

A. Yes, since that is what the autopsy states, 
that they were superficial injuries. That’s what it 
says, at least they didn’t go into the brain. 

Q. All right. What about this anguish reaction 
you were speaking of, could that alone have re- 
sulted in death? 

A. Anguish alone can produce a chain of events 
which can result'in death. The patient—I mean it 
isn’t very common, but there is plenty of it on the 
record, scattered cases here and there, where a 
patient, from an emotional reaction of joy or an- 
guish suddenly dies, in which case the mechanism 
is usually one considered to be of some abnormal 
rhythm [286] developing in the heart. Again, there 
is a lot of guesswork as to this, because you don’t 
have all the gadgets that shows what the pressure 
is doing, or what the heart is doing, because sudden 
deaths are unexpected. 
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Q. Now, Doctor, you used the words “‘It was not 
a common situation to result in death,’’ is that true 
of superficial injuries, that they do not commonly 
result in death? vey GS: 

Q. Now, Doctor, may I ask you this: What 
would be the time element involved, taking into con- 
sideration, say the fear element; the anguish ele- 
ment; the pain element, up to the time of the indi- 
vidual losing his consciousness ? 

A. I assume that it would be rather short in this 
instance, because I assume with what Dr.—with a 
doctor 50 yards away, he would have cried out if 
he had known something was wrong, which he 
didn’t. But the time it takes for something like 
that to develop, and for the shock to develop, for 
the abonormal rhythm to develop is extremely 
variable. It might take five minutes or it may be 
longer, such as in an operation, there is shock which 
occurs three hours after the operation is over. 
Sometimes it occurs immediately. 

Q. Does it occur immediately through the se- 
quence of events that you have named, rather con- 
cerning the pooling off of the reservoirs and ad- 
renalin going to the blood stream there, that chain 
of events? [287] _ 

Sometimes it may occur very rapidly. 

By very rapidly, what do you mean? 
Within a period of a very few seconds. 
Lesee: 

The common—we all see the ordinary faint- 
ing attack which encompases part of this mech- 
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anism, the ladies—the lady is told her husband dies 
and she collapses. I mean those things can happen 
very quickly. 

Q. In your answer, you have placed some con- 
siderable emphasis on the time element involved; 
assuming that the fact was that there was evidence 
of pulmonary edema at the time that Dr. Rush 
arrived at the body, would that change your 
opinion ? 

Mr. Maguire: I think that assumed something 
that is not proven. I don’t think there 1s any evi- 
dence that there was pulmonary edema at the time 
he first arrived. 

The Court: I don’t think there is. 

Mr. Kriesien: This is cross-examination, your 
Honor, and I have not had an opportunity to cross- 
examine Dr. Rush on these facts. I am not asking 
him anything except if that is established a fact. 

The Court: All mght, I will allow it. 

The Witness: JI am sure that allowing—I would 
expect it to take a few minutes to get this pul- 
monary edema. I wouldn’t expect it to occur in a 
half minute. I don’t know—I should—I think it is 
hard to be pinned down to maybe [288] three min- 
utes or longer, but we have evidence that there 
was blood flowing through the lungs and it is sort 
of an indirect part of it the frothing, there was 
blood flowing to the center in the brain, because he 
breathed much longer than the usual patient who 
dies, and then there was other evidence that the 
blood was flowing quite a while, because this man, 
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as pointed out, lived long enough to have swelling 
develop around these areas of the trauma. 

Q. Well, Doctor, again you are getting into an- 
other feature. Is it your testimony now, that the 
blood was flowing through that man? 

A. Yes. the blood flows, in the presence of a 
rapid ineffective abnormal rhythm, but it’s a matter 
of degree. The blood flow is markedly cut down, and 
the head pressure that gathers in between the 
stroke and the relaxing between the strokes is miss- 
ing, but there is blood flow. There is a critical 
situation in which there is some interference with 
the blood supply to the legs that applies to the oper- 
ation of the aorta where some individuals even live 
normal lives and even, I have seen the kids play 
football where the column of blood is interfered 
with in its flow to the legs, and where one can’t 
feel any pressure in the arteries of the legs or in 
the arteries of the thigh, and yet where these legs 
continue to work. These things again, are a matter 
of degree. The fact that you can’t feel any pulse 
doesn’t [289] mean that there was no flow of blood. 
It means that the usual head of pressure is not 
there. 

Q. Maybe I misunderstand you, Doctor, I 
thought you said there was no blood flow when a 
man is in ventricular fibrillation or tachicardia 2 

A. But no blood pressure does not mean there 
was no blood. There is no blood pressure in these 
kids that lead normal lives without an open column 
of blood from their heart down into the legs, and 
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yet they walk and run and do all these things and 
their feet are warm, and so on, but there is no 
blood pressure. 

Q. Doctor, can artificial respiration—— 

A. I should say this, you could get blood pres- 
sure if you poked a needle in the vein, you could 
record blood pressure of these tiny vessels but you 
ean’t by the ordinary means. Excuse me. 

Q. I lost my train of thought, Doctor. Oh, Doc- 
tor could artificial respiration, rather vigorously 
done, produce pulmonary edema? 

A. No, I don’t see how it could. If anything, it 
might help, because artificial respiration would in- 
crease the oxygenation of the blood and the mech- 
anism of pulmonary edema; as I mentioned before, 
there are two methods, it’s either too much blood 
that gets to the lungs, it’s backward mechanism due 
to too little. The forward is the most general. [290] 

Q. Well, assume the forward mechanism, and 
artificial respiration is being applied, do I under- 
stand that that would not force some blood out into 
the lungs? A. Well 

Mr. Maguire: Just a minute. May I ask you a 
question? You don’t mean to the lung cavity but 
into the blood vessels? 

Mr. Kriesien: Let the doctor answer. 

The Witness: Artificial respiration will help to 
a certain degree through the suction pressure and 
then the subsequent suction to drive a little more 
blood to the lungs, but the main thing it does is to 
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cause a more effective type of respiration, which 
would let a greater amount of oxygen get to the 
lungs. The stertorous breathing that is associated 
with these states like this, that we mentioned, the 
stertorous breathing is a rapid, shallow breathing, 
not necessarily ineffective breathing, and if the 
stertorous breathing is a rapid, shallow breathing, 
we sometimes help nature by increasing the depth 
of respiration. I am not sure that the record— 
whether Dr. Rush applied his artificial respiration 
before the stertorous breathing stopped or after- 
ward, but that is the general policy and would be the 
polhey; certainly the sensible thing to do is to use 
it under both conditions, especially when the breath- 
ing stopped. 

Q. Doctor, is there any particular time for 
stertorous breathing to start? [291] 

A. Yes, stertorous breathing usually develops 
within a few seconds’ time, usually after 10 seconds 
after an effective beating of the heart stops. The 
stertorous breathing is motivated by the blood cen- 
ter in the brain, the respiratory center in the brain, 
and once the respiratory center of the brain de- 
velops an inadequate supply of blood, stertorous 
breathing starts and consciousness is gone, and they 
occur usually quite close together. I have been 
talking to patients and they looked perfectly all right 
and suddenly start to breath Gndicating), I have— 
that sort of thing [ have seen it happen within two or 
three seconds of the time they have been talking to 
me. Then, the thing about stertorous breathing, 
though, is that it usually don’t last over half a 
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minute, then it stops. Which was not the situation 
here. It stops and the patient is dead. 

Q. Doctor, just a few more questions. I noticed 
that the electrocardiograin taken of Mr. Lyons in 
February that is in evidence in this case was taken 
some two weeks before this occurrence on February 
3rd, 4th, and 5th—— 

A. I thought it was taken within a week of it. 
T thought it was on the 3rd and that the accident oe- 
eurred on the—what was it, the 10th or 12th? 

Q. Iam sorry, I withdraw that. T was in error. 
On the date of this strenuous fishing, the marlin 
for half an hour, does that bring into play the 
muscles that you have deseribed [292] as the ones 
causing the fatigue pains? 

A. Fatigue pains, we are talking about fatigue 
that doesn’t affect the heart. On the other hand, 
fatigue pains that result from fear—is that what 
you mean? 

@. I mean the type of fatigue pains that al- 
legedly Mr. Lyons had? 

A. Well, the tvpe of fatigue pains which J think 
the record suggests that he had, supplemented by 
‘Mrs. Lyons stating that were at the end of the day, 
and evening, about the time he was ready to go to 
bed, that type of fatigue pain can come along—in 
that type of fatigue pain, in an individual, a typical 
busy businessman who is worn out, who is ex- 
hausted from his work, the characteristic thing 
would be that he would come home from this pat- 
tern of pain at the end of the day, but he would 
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go on the hunting trip and he had gone on hunting 
trips and carried a buck on his back, and so on, 
and feel wonderful all week end, and have some— 
have none of the more common fatigue pains, the 
more common cause of heart failure, far and away, 
I’d say the odds are ten to one that this pattern 
of chest pain, of the radiation to the arms as- 
sociated with fatigue is an emotional type of 
fatigue, and not a physical type of fatigue. I rarely 
ever see a day laborer who has worked all day, and 
he comes home, and he says, I got a pain in my 
chest, he gets that pain in his back or something 
of that order, but it’s far and away [293] the most 
common is emotional fatigue. 

Q. Did Mr. Lyons evidence any pain such as 
arthritic conditions of the back during this half-an- 
hour play of the fish? 

A. He had no complaint, except that the fish got 
away. He made no physical complaints whatsoever, 
nor did he register any symptoms, nor did he say 
anything or register any sign of fatigue. 

Q. Now, Doctor, assume that the injuries to 
Mr. Lyons occurred after the onset of the heart 
attack with 

A. Assume that what, now? 

Q. Assume that these injuries occurred after 
the onset of the heart attack from the autopsy re- 
port and from your observation of this individual 
and knowledge of this case history, would you 
have an opinion as to the precipitating cause of 
the heart attack ? 
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A. No, if that had happened, I would assume 
that it was one of those instances of a man who 
just suddenly dropped dead due to a heart attack, 
but again I would say I don’t feel that is pertinent 
to this man, because the findings in the autopsy that 
were described, I don’t think—TI don’t think justify 
that. I don’t think again there is any evidence in 
that autopsy report to suggest that this man had 
any more in his heart than the ordinary man 49 
or 50 years of age would have. [294] | 

Q. But, Doctor 

A. Am I beating around the bush too much, 
answering your question? 

Q. Doctor, from that autopsy report, I believe 
you testified earlier didn’t tell you whether the 
arteries were almost entirely diminished in caliber? 

A. No, I think that is such an important thing in 
medical parlance, that if they were almost entirely 
closed, or were closed, they would say so. 

Mr. Kriesien: That’s all, your Honor. 


Redirect Examination 
By Mr. Beebe: 


-Q. Doctor, from the clinical findings and what 
you have observed, do you have an opinion as to 
whether it is hikely or probable that most coronary 
arteries are substantially closed ? 

Mr. Kriesien: Objected to on the ground and 
for the reason that the witness testified on cross- 
examination that he could not tell the diminish- 
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ment of the arteries of the man’s heart, except 
through assumption, and assumes facts not at issue. 

The Court: The objection will be sustained. 

Q. (By Mr. Beebe): Now, in connection with 
this matter of blood flow after the cessation of any 
effective heart rhythm, I believe you discussed venous 
or arterial flow. Now, how [295] about venous flow, 
what does the venous blood flow depend upon; does 
it depend upon heart action ? 

A. Yes, it depends to a certain extent upon 
heart action. It depends a good deal on movements 
of the muscles of the body, the muscular milking 
action of the muscles moves the blood from the veins 
up into the heart. It also depends on the state of 
the tension of the veins, the arteries and the ecapil- 
laries at the time, since as mentioned before, if the 
little blood vessels suddenly dilate due to some 
unusual stimulus, it’s like the water appearing to 
move in a river which is wider and smoother is 
much slower, and a great deal of the blood would 
stagnate there in these areas and not get going to 
the heart, so that the venous flow would be dimin- 
ished. But under ordinary circumstances there are 
several things—I think three things mentioned in 
detail, the output of the heart, which pushes the 
blood all around; the milking movement of the 
muscles of the body and of the muscle tone of the 
little vessels themselves. I think those are the three 
major factors. 

Q. Well, Doctor, would blood flow from the 
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movement of the breathing cause some venous ¢ir- 
culation ? 

A. Yes, the movement of breathing—the lungs 
work sort of as a bellows pumping some blood out 
and having other blood come in, so the blood is 
capable of a little traveling along the way, and the 
blood gets along, so therefore the blood [296] from 
right to left tends to go through the lungs and in 
the course of the circulation of the blood, and there 
is some increased blood—I don’t think it will 
amount to a great deal, but I think that artificial 
respiration—I am_ reasoning  physiologically—I 
don’t know of any experiments that show that, but 
the blood going out from the heart, it wouldn’t by 
itself correct the situation, but it would probably 
help some. 

Q. Doctor, in a case where there is any signifi- 
cant aortic valve lesions or disease, is there a sign 
of it indicating that known as enlarged heart? 

A. Is there a sign? 

Q. Yes. Bo NERS, 

Q. Is that one of the signs of significant aortical 

valve lesion or insufficiency? 
A. Yes. If there is an important degree of in- 
sufficiency of the aortic valve, the heart is like a 
pump, like a leaking pump, it has to do more work 
than usual, and if there is an important degree of 
the insufficiency of the aortic valve, the heart gets 
larger. 

Q. Now, is a description of a heart with a left 
ventricle slightly hypertrophied, is that sufficiently 
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enlarged in your opinion to have a sign of aortic 
insufficiency ? 

Mr. Kriesien: If the Court please, I will object 
to [297] that on the ground and for the reason that 
the autopsy report does not indicate the degree of 
hypertrophy. 

MG Beebe: It says’ “shehtly.”’ 

Mr. Kriesien: Well, slightly can mean any de- 
gree. 

The Court: I think I will allow the question. 

The Witness: Well, I should say the c¢linical 
method of telling how big a heart is, and the most 
delicate method of telling whether the heart is en- 
larged or not, 1s the electrocardiogram which was 
taken just before death, a week or so before death. 
The electrocardiograph is the most delicate one. One 
doesn’t have much enlargement of the ventricle, 
and the electrocardiogram can tell a little greater 
degree of enlargement for the left ventricle or to 
the heart in general. 

Q. Well now, did the electrocardiogram taken 
on February 4th indicate any enlargement of the 
heart ? 

A. No, it shows no evidence of hypertrophy of 
the heart. 
~Q. Now, Doctor, I have just two more questions. 
In your cross-examination, you were asked about 
coronary insufficiency. Now, I wonder if you would 
tell us about that term particularly with reference 
as to whether there is more than one kind, and with 
respect as to whether it is a relative term? 
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A. Well, coronary insufficiency means that the 
coronary vessels don’t pump enough blood to the 
heart muscles to be sufficient, and by that to be suf- 
ficient we assume to be [298] sufficient to carry 
out a person’s body functions. A patient with severe 
coronary disease—coronary insufficiency to the point 
where he can’t do anything without pain—where 
some of them get 20 to 30 attacks a pain in a day 
lving In a hospital bed, there are other individuals 
who have sufficient collateral coronary circulation 
or who have—I should say—whose coronary disease 
is such that it takes a good deal of exercise, climb- 
ing a hill with a deer; pulling a big marlin—if I can 
get a plug in—these real strenuous exertions which 
would bring on a type of pain. But again coronary 
insufficiency is predicated on two things. One is on 
the amount of coronary thickening. Another one is 
on the degree of collateral circulation. Some in- 
dividuals develop wonderful collateral circulation 
to the point where they may actually have several 
stationary blood vessels and lead normally active 
lives and never have any pain manifestations of 
coronary insufficiency, so it is a physical assistance 
based on the needs of the heart for the amount of 
blood which is going out to the coronaries. 

Q. Is what you have been describing, is that an 
organic coronary insufficiency or any of those or all 
of those? A. What I have been describing? 

Q. Yes, just now. 

A. Well, at the start, the first one that I men- 
tioned, where a person has the coronary pain in 
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the course of heart disease, that 1s coronary in- 
sufficiency. On the other hand, you can [299] have 
coronary insufficiency without any disease whatso- 
ever. The individual—and we doctors in this room 
have all seen them—the individual who has a per- 
fectly normal heart, whose heart beats 250 to 300 
beats a minute or—I should say this—200 to maybe 
in the order of 200 and 260 beats a minute, un- 
usually rapidly, so that he can still maintain con- 
sciousness, he has coronary pain. 

@. Well, is this coronary insufficiency ? 

A. Yes, and he may have this without any heart 
disease whatsoever. It is the exception to find an 
individual with a perfectly normal heart to, under 
circumstances where the heart has a big job to do, 
ean get enough blood to where coronary insufficiency 
may not develop. 

Q. Now, Doctor, in your practice, have you had 
a special interest and made a special study of any 
forms of sudden death ? 

A. Yes, that has been one of my chief interests 
in the field of cardiology. 

Mr. Kriesien: If the Court please, I object to 
that question, on the ground that it is not correct 
in redirect examination. The man has brought forth 
all his qualifications before. 

The Court: Overruled. 

The Witness: I beg your pardon? 

The Court: I overruled, you may answer. [300] 

The Witness: During my period—in my sixth 
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year of training, I started a special study on the 
heart and sudden death, and especially with the 
type of sudden death or sudden cessation of the 
heart beat or where there is a syndrome in the 
heart suddenly stops its effective beating and in 
this particular situation the heart, after a period 
of time, when the patient is unconscious and after 
the stertorous breathing starts and stops and the 
patient seems dead and the heart comes back again 
—it is not a very common condition, but I have 
studied it more than any other single type in my 
field, to that point where I have reviewed every 
case of sudden death which has been documented by 
electrocardiograms or clinical studies with the 
Presbyterian Medical Paper, the Massachusetts 
General Hospital in Boston, in all the private 
patient files of Dr. Paul White, at the University 
of California Hospital and at the San Francisco 
County Hospital. I have reviewed all the records 
from the time when electrocardiograms were taken, 
in all those, in addition to that, I think I am sure 
T have made—have heen more interested in this 
problem of sudden ineffective beating of the heart 
than most cardiologists. 

Q. That’s all, your Honor, no further questions. 

Mr. Kriesien: Nothing further, your Honor. 

The Court: All right. May the doctor be ex- 
cused ? 

Mr. Maguire: Yes, sir. [301] 

Mr. Kriesien: J have no objection, your Honor. 
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The Court: All right, you may be excused, 
Doctor. 


(Witness excused.) 


Mr. Maguire: Call Dr. Rush. 


DR. HOMER P. RUSH 
recalled as a witness on behalf of the plaintiff, 
having been previously duly sworn, testified further 
as follows: 


Further Direct Examination 
By Mr. Beebe: 


Q. Dr. Rush, you had told us before, something 
of the occurrences leading up to and after Mr. 
Lyons’ death, and I don’t believe you were asked as 
to at what point of time it was when the evidence 
of pulmonary edema was discovered, whether it was 
when you first arrived or afterward ? 

A. I would imagine I had been there probably a 
period of maybe two or three minutes before he 
began to show his pulmonary edema with frothing 
sputum coming from the mouth. 

Q. Was it before or after you had commenced to 
give artificial respiration ? 

A. We didn’t attempt any artificial respiration 
until after cessation of breathing, and this occurred 
before that. 

Q. I see. Now then, Dr. Rush, is there any—a 
sign known to medical science which is available or 
can be observed upon observation when a man has 
on a shirt, or a close-necked shirt [302] with respect 
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to whether there is any significant aortic lesions 
or aortic insufficiency ? 

A. There is one in respect to aortic insufficiency, 
there is a second in serious valve lesion, aortic 
stenosis In which it is, but it is in aortic insufficiency, 
yes, sir. 

@. What is that sign? 

A. It is a marked increase in the contracted 
blood vessels in the neck. In fact, that pulsation is 
so marked that it usually moves the lobe of the ear 
with each heart beat, and when I was in Vienna, 
we were told that we should be able to look at a 
patient and diagnose it, because that was supposed 
to be most constant. 

Q. That was when you were studying in Vienna, 
was it? eee biat s Tight. 

Q. Now, if the man is under exercise or exertion, 
would that be even more 

A. That would be more aggravated. 

Q. Did you have occasion to see Mr. Lyons with- 
out a shirt, that-is with his shirt off at any exer- 
tion? 

A. He had no shirt on when he was playing the 
marlin, 1 believe he was completely shirtless, and 
T did observe him. 

Q. Did you observe the signs that you have men- 
tioned ? 

A. J never did—as I have said before, I never 
saw anything that. made me feel Mr. Lyons was not 
in good health. 
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Q. Now, Doctor, what are the signs of acute 
aortic insufficiency ? [303] 

A. Well, the one that we just mentioned, which 
would be associated with the phenomena, plainly so 
or a Corrigan pulse which merely means a marked 
increase in the pulse which is demonstrated by 
systolic pressure, with the diastolic pressure being 
below and the pulse pressure being great, and the 
marked fall in the diastolic pressure and sudden 
filling of the vessels give a characteristic feel to the 
pulse in the radial, which we speak of as a Corrigan 
pulse. Second, is a diastolic murmur which is heard 
over the hasal portion of the heart and usually goes 
down the left side of the sternum. There may or 
may not be a systolic murmur, although usually 
there is. Third, this marked increase in pulse pres- 
sure that I have mentioned with a low diastolic 
pressure and usually some increase in systolic pres- 
sure. Fourth, the capillaries tend to show this 
marked pulsation greater to the extent of circula- 
tion than average, and as a result you can see pulsa- 
tion in the nail beds and pulsation in the lips, with 
sort of a higher pressure to hold the pulsation back. 
I think those would probably be the commonest, 
these others are less important. 

Q. Well, does the size of the heart have anything 
to do with it? 

A. Enlargement of the heart, of course, occurs 
very early in aortic insufficiency, and it usually is 
of the left ventricle, and that is shown physically by 
a heavy or increased pulsation [304] of the beat 
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which is in the area of the left breast, and then by 
pereussion or palpation one can find if the heart 
activity goes out further to the left than would be 
normal, and it can also be shown up by an X-ray 
and shown up by an electrocardiogram. 

Q. I was going to ask you, Doctor, is the en- 
Jargement of the heart, that you are speaking about 
in connection with aortic insufficiency, would that 
he diagnosable by fluoroscopic examination ? 

A. It would be. 

Q. Now, is any enlargement of the heart—just 
any enlargement of the heart, a sign of aorti¢ in- 
sufficiency ? A. No. 

Q. What is the nature of the enlargement, which 
muscle exists from it that is a sign of aortic in- 
sufficiency ? 

A. The first thing that is enlarged is the left 
ventricle, and that is because when we have aortic 
insufficiency, it’s likened to a pump, this pump has 
extra work to do in order to force out more blood, 
because blood rushes back to it hke the valve in a 
machine, and as a result the left ventricle gradually 
increases in thickness, and that we refer to as left 
yentricular hypertrophy, and that becomes more 
and more marked. Now, as that ventricle goes under 
additional strain, we can add to it some degree of 
dilatation in which it stretches the muscle, really, 
and that gives us a definite enlargement [305] of the 
left ventricular and aortic enlargement which could 
be told by an X-ray man or cardiologist in the first 
place without ever seeing the patient. 
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Now, one ean get a similar enlargement and high 
blood pressure and aortic setenosis, but one, the 
aortic insufficiency, it is one of the common causes 
for the so-called ‘“‘big heart,’’ the usual—the largest 
of hearts are markedly sclerotic, and the sufficiency, 
after this we can begin to get back pressure and 
the other chambers can be affected, but that is the 
first one. 

Q. Now, Doctor, what are the signs of coronary 
insufficiency ? 

A. J think that question will be a little difficult 
to answer, because one could have coronary insuf- 
ficiency with no findings. One can also have coronary 
insufficiency with findings of heart muscle strain, 
for coronary insufficiency implies that one is not 
getting an adequate blood supply to the muscle of 
the heart, so that our finding must be that if it 
would be anything, that would interfere with the 
pericardium or muscle action, the symptoms are 
commonly those of pain, chest pain of some type, 
but one can have the symptoms going along with 
heart failure, because it may be a slow developing 
insufficiency in which the heart muscle gradually 
just becomes weakened, and the body ean’t do its 
work, and then we have a congestive heart failure, 
so it can go—can follow really under any of three 
types or patterns. One would be the angina syn- 
drome, [306] two could be the congestive syndome, 
three, because of the poor nourishment associated 
with it, we could get myocardial infarction and 
changes in rhythm. 
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Q. Now, Doctor, is it possible for this to be acute 
in coronary insufficiency in a heart, we will say, 
which is presently free from any diseases? 

A. Yes, it is. 

Q. What kind of coronary insufficiency would 
you eall that? 

A. Well, you’d speak of it—that is a functional 
insufficiency, it would be, say, the inner pathology 
of the heart function. if a man had a severe hem- 
orrhage and lost, we will say, half his quantity of 
blood, so that there is not an adequate amount of 
hlood cireulation to keep the heart functioning, 
there wouldn’t be any blood going to the coronaries 
and there would be insufficiency, physiologically 
speaking. If a man had shock, in which the blood 
pooled some place in the body so it couldn’t get 
back to the heart, then blood couldn’t fill up the 
coronary circulation and we’d have a coronary in- 
sufficiency that would be functional in nature. If 
one has a heart that 1s working very, very fast, and 
has a tachyeardia of 250, we’ll say, that is a fast 
heart, 250, the heart muscle not being able to get an 
adequate amount of blood to do that work, we would 
have a relative coronary insufficiency. I think we 
should keep in mind this is a relative term, and that 
the coronary blood supply depends [307] upon the 
difference in pressure between the pressure that is 
at the first part of the aorta and what the pressure 
is in the intramuscular spaces in the heart, because 
it’s that change in pressure that lets the blood flow 
to the heart muscle and of course that is going to 
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vary somewhat the heart beat. Now, coronary cir- 
culation is different than average circulation, mas- 
much as normal circulation we fill up the blood 
vessels and the heart drops and we get the force in, 
but circulatory circulation, that’s when we get the 
blood vessels released out into the arteries and the 
heart opens up and releases that pressure of the 
aorta, and it goes between the aortic ring and the 
muscle for the aorta, and it may be forced back 
into the heart because there is no pressure against 
it, and is thrown on the heart as its pressure may 
vary. 

Q. Yes. Now, Doctor, what are the signs and 
svmptoms of passive congestion ? 

A. The signs and symptoms of congestive—pas- 
sive congestion would be—probably should be de- 
fined in two groups. One would be the passive con- 
gestion due to left ventricular failure, and the second 
passive congestion due to right ventricular failure, 
then I should say have a third one where both valves 
fail, which is a common one. From the left ven- 
tricular failure, we get our stagnated blood, and 
that really is what passive congestion infers above 
the diaphragm [308] and in the lungs, and in the 
lung circulation, first, we would get a congestion of 
the blood in the lungs, it is as though you would 
tie a string around your finger and see the veins 
contract in your finger, and that gradually becomes 
increased, and then it oozes out of the capillaries so 
that there is bubbles that get in the bronchi, and 
if it gets far enough, then we would get froth in 
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the pleural cavity. Now, from the right side the 
pressure tends to be down helow the diaphragm 
that we get the same phenomena, it tends usually 
to go in the liver, which becomes enlarged and the 
liver is likened to a sponge in which it fills up with 
blood and therefore it becomes enlarged, and of 
course all of the tissues in the abdomen and the ex- 
tremities, the lower extremities will show edema or 
swelling on the lower extremity, even to the point 
where we get free fluid in the abdomen. Now, if 
both the right and left, then we get both of these 
phenomenon. 

Q. Is a frothy liquid which is discharged from 
the mouth a symptom or sign? 

A. As J said, when you get to the place where 
you have enough in the lungs and it begins to get 
bubbles in the bronchi, and of course that fluid 
that oozes out gradually gets mixed up with air, 
and it makes a white frothing type of material, 
then of course, when it is coughed up, when a patient 
has to cough it up, we know the coronaries are 
bleeding. [309] 

Q. What is the significance of this white frothing 
appearing to get a pinkish tinge? 

A. That’s when the blood cells are oozing out with 
the liquid part. 

Q. Now, Doctor, what are the signs and symp- 
toms of shock? 

A. The signs and symptoms of shock are, I be- 
lieve—mayhe we should divide it, it goes really into 
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three stages. Shock is a really poorly understood 
mechanism. 

The first thing that happens, is the individual 
usually feels weak and has a tendency to be cold, 
gets cold, clammy, or sometimes cyanotic. Circula- 
tion becomes impaired. Pulse becomes fast, early, 
becomes thready as the blood pressure falls and 
the little veins and little blood cells—it’s more than 
veins—but the little veins is the peripheral cireula- 
tion, so the blood starts to stagnate in them, but 
these can’t push it on through. The next thing that 
we get is a fluid that tends to go through these 
capillary walls so that we have fluid in the spaces 
around the blood vessels, with this we get less and 
less blood going back to the heart, and the second 
stage, I have sort of described the third stage, is 
where this becomes irreversible and that gets to the 
place where there is not enough blood that is going 
back to the heart, so that the heart has any blood to 
push forward, and we have a condition that would 
be really forward failure. 

Now, in shock, there is apparently a noxious 
material [310] 

Q. Just a moment, when you say forward failure, 
do you mean forward heart failure ? 

A. Fodward heart failure. There is a noxious 
material that apparently 1s formed which is a chemi- 
eal unknown for the most part; we know of two 
factors of it, one, that it may be made by the 
kidneys, it may be made by the adrenals, but it may 
be made bv the liver. One of these substances has a 
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tendency to make blood vessels to constrict, the 
object being basically to try to get the blood out of 
there, out in the circulation again. However, the 
second one that apparently comes from the liver, 
apparently tends to neutralize that effect as to 
damage these little arterials and blood vessels so to 
even neutralize the effect of the secretion from the 
adrenals which stop, and we get more fluid accumu- 
lating in the tissues, we get more dilatation of the 
peripheral circulation, we get lower amounts that 
get back to the heart, and we feel that is the so- 
called irrevocable signs of shock, in which the tissues 
all over the body and particularly in the vital parts, 
and these patients usually die. 

Q. Doctor, does shock produce signs taken at 
post-mortems that would be specifically character- 
istic for these conditions? 

A. TI don’t have none, J don’t think there is, be- 
eause shock has a physiological status. I presume 
that if one possibly microscopically would check 
adrenals and check it for normal, that specific term 
—it might be found in some of the tissue or the like, 
but I know of no work on it, but there is a lot [811] 
of work I don’t know about shock. 

Q. What are the common causes of shock ? 

A. Trauma is one of them, particularly a crush- 
ing trauma is, where tissue is bruised. Hemorrhage, 
particularly sudden hemorrhage, certain allergics 
will give shock like serious infective fevers have 
been known to give shock; bone injuries. In fact, I 
think that you could get shock from many things 
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that would be a sudden change in the physiological 
mechanism of the body, those are common examples. 

Q. Is fright, or other strong emotion a common 
eause of shock? 

A. I think that is one of the definitely accepted 
more common causes of shock. I think that fright 
would rank almost up with injury. I know of no 
statistical studies on that, J am merely giving my 
unpression, but then I am a cardiologist, and I don’t 
see lots of people with injury. 

Q. Now, Doctor, what is the largest medical 
findings with respect to whether a strong emotion, 
such as fright, may result in sudden death? 

A. Well, it is reported by good authority, and I 
have certainly been familiar with it all during my 
experiences and practice, that shock or fright or 
strong emotional tension can be the cause of death. 
I think that it’s fair to say going back 25 centuries 
you will find such reported information if one will 
look the literature up. However, any strong emotion 
ean do it. If I can quote a name, Benjamin Rush 
reported [312] the death of the speaker of the 
Continental Congress, who died suddenly of sup- 
posedly the great joyous emotional tension that he 
had when he heard that Cornwallis’ army had sur- 
rendered, and that is a reported death, and that is 
a recorded case. 

Q. Doctor, what 1s meant by arhythmia of the 
heart? 

A. Arhythmia means an irregularity in the heat- 
ing of the heart. 
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@. Is there more than one kind of arhythmia? 

A. Yes, these are many kinds of arhythmia. 

Q. <Are these kinds of arhythmia serious, in that 
they may endanger the life of the patient? 

A. Yes, there are several of these that are im- 
portant, there are some of them that are very, very 
Serious. 

Q. Will vou describe the serious arhythmias? 

A. Att of them? 

Q. Well, the ones that involve any threat to the 
life of the patient? 

A. Well, in order to give any discussion of 
arhythmia, that would have any logic to it, I pre- 
sume one would have to start back and say that we 
have, among other of the functions of the heart, 
that of rhythmisity, and we usually speak of this 
particular phase of it as. the mechanism of the 
mechanics or mechanisms of the heart beat. Now, 
normally the heart carries its normal rhythm, which 
we speak of as a sign of auricular rhythm—didn’t 
we have a diagram of the heart here? [313] 

Q. Yes. 

A. I think it might be a little easier for people 
to understand what fl am talking about if we had 
that. 

Q. Can you refer to this one, Doctor (ndicat- 
ing) ? A. No. 

Q. Will you come over and pick out the one you 
want? Do you have any objection if we use this for 
the purpose of illustration? 

Mr. Kriesien: I have no objection, your Honor. 
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The Court: Very well.. 

Mr. Beebe: It’s understood, counsel, that we are 
limiting it on this as evidence just for the purpose 
of illustration. 

The Witness: If T could mark on the back of 
that, I could use it. 

Mr. Beebe: J had better have this one marked 
for identification. 

The Clerk: Plaintiff’s Exhibit 40: for identifica- 
tion. 

(Document was thereupon marked Plain- 
tiff’s Exhibit 40: for identification. ) 


Mr. Beebe: Dr. Rush, if you want to use this 
side of it, I had better mark it now. 

The Witness: I don’t use that side of it. 

Mr. Beebe: If you are going to use it for a 
chart, we will mark it. 

The Witness: It will show up better than all 
these valves in there, I don’t want those at all. [314] 

The Clerk: Plaintiff’s Exhibit 41 for identifica- 
tion. , 

(Document was thereupon marked Plaintiff’s 
Exhibit 41 for identification.) 

Mr. Beebe: All right. Let’s set it here (indicat- 
ing). Now, Dr. Rush, when you refer to any point 
on this Plaintiff’s Exhibit Noumber 46, don’t say 
‘‘here and there,’’ if you want to point to something 
here,. make an arrow to it and number it, so that 
the record will he clear, because ‘‘here and there,’’ 


332 Underwriters at Lloyd’s, Lon., Eng. 


(Testimony of Dr. Homer P. Rush.) 
means nothing to the record, do you understand, 
Doctor? 

The Witness: I understand, I will try not to 
point. 

Mr. Kriesien: May I approach the exhibit, your 
Honor? 

The Court: Yes. 

Mr. Beebe: Do you have a soft pencil that will 
show up nice and clear? 

The Court: I have a red one or a blue one. 

Mr. Beebe: What I had in mind, was something 
your Honor could see up there. 

The Witness: JI might start out by saying that 
—is that visible to everybody? 

The Court: I can see it fine, Doctor. 

The Witness: To start out with, the heart is a 
muscle and its blood supply comes from the outside. 
Its nerve supply comes really from the inside, that’s 
demonstrated in this diagram here (indicating). 

Q. (By Mr. Beebe): -Now, you are referring to 
Plaintiff’s [315] Exhibit Number 46 for identifica- 
tion? A. Yes, I am going to show it here 

Q. But I want the record to show which one you 
are using, which exhibit. 

A. As shown on Exhibit 46, that—— 

The Clerk: Exhibit 40. 

Mr. Beebe: I am sorry, Exhibit 40. 

The Witness: All right. Exhibit 40 has an arrow, 
one, shows that it goes to it, an example of the 
coronary veins going to the outside of the heart, 
and sending its motion to the heart muscle. Heart 
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muscle is represented by the area that I have 
marked number two with a cirele around it. Now, 
the nerve supply of the heart follows the liner of 
the heart or endocardium of the heart, and that is 
this little area that I have marked with an arrow 
pointing to it and called it three, and that nerve 
supply is given here as an example in yellow, that 
I have put an arrow to and have marked four, and 
it goes down the lining of the heart, and it sends 
its fibers to the heart muscle from the inside. Now, if 
J may have this exhibit—that’s going to be 41, I 
suppose ? 

Q. Yes, 41. 

A. JT am going to make an outline of a heart. It 
won’t be as good as the artist’s, and show up above 
with narrow, thin muscle, the auricle and show below 
the ventricle with [316] thick muscle, and the 
septum, the right ventricles as thinner muscle than 
the left, and our valves I am putting in here for 
identification in red. This is on the right side. This 
is on the left side, in the heart chambers and our 
thin septum and the auricle, I will label these the 
right auricle R.A. and right ventricle R.V. and left 
ventricle L.V. or for left ventricle and L.A. for 
left aorta and not auricle, but now the big veins 
come from the right auricle, as I have shown up 
here in a place that I will label number one with a 
circle around and a number two with a circle around 
—I am putting them for identification. Now, the 
nerve mechanism that controls the heart beat is the 
easiest to notice, which is a nerve body which is up 
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in the junction of the area of where the great veins 
come in, and I have made it on here as a solid blue 
line, and put an arrow on it calling it number 
three. There is no nerve tissue that goes between 
this node and the second node in the heart, which 
is at the top of the ventricular septum, and known as 
the A.V. node and we will call that number four. 
I don’t know why we don’t just call these as A., B., 
C., and D., and this as S.A. This is known as the 
auricle-ventricular node. Now, there is over from 
the A.V. node a nerve tissue that goes to the muscle 
of the heart, as we demonstrated in number 40, 
and labeled it number four, which I will show 
here also, and it goes down under the lining of the 
heart, and then sends its [817] branches out into 
the heart muscle as a nerve network, that we call 
Purkinje’s and fibers, and after this nerve tissue 
gets down a short ways to the septum, it divides and 
we have these two divisions as the bundles, having 
the left bundle and the tight bundle, and it’s got 
these up (indicating). Now, as it goes out to the 
other side, this whole nervous system is known as 
the His-Twara. 

Q. I just want you to indicate these nerve 
bundles by a number. Put a number on them on the 
right or the left? 

A. Well, all right. We will just call this one the 
right bundle. 

Q. You have written—— 

A. And this one the left bundle. 

Q. All right, thank you. Doctor. 
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A. Now, we also have a network of fibers going 
on across the septum from each of these bundles. 
Now, coming into both of these nodes from the out- 
side, we have two nerve systems or two groups of 
nerve fibers, one that comes in from the sympathetic 
system that I have drawn in blue, and also sends 
branches down to the A.V. node and we will speak 
of these as the sympathetic nerve. A second one 
which comes in a branch of the vagus or the para- 
sympathetic nerve, it is sometimes called, and we 
will speak of it as the parasympathetic. 

Q. You have indicated both of those in red? 

A. J have indicated the parasympathetic in red 
and the [318] smpathetic nerve in blue, that go to 
these two nodes. 

Now, if we get strong stimulation over the 
sympathetic nerve, it will make the heart go fast. 
If we get strong stimulation over the parasympa- 
thetic nerve, it will make the heart go slow, so that 
we have a balance in the normal heart beat by how 
much stimulation we may be getting from these two 
nerves in the normal individual. Now, these nerves 
are not necessary to control the heart completely, 
they are merely accessory nerves, because the heart 
is an automatic action, and will do it by itself, but 
these nerves will influence the heart as regards its 
beat, when the heart does not have other things that 
make it work. Now, the reason I make that state- 
ment, is because a working heart will ignore its 
nerve impulses. 
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The Court: What did you say? 

The Witness: A working heart. that is that heart 
that is going fast, that 1s working hard will not 
accept the impulses from the vagus to go slow until 
after it is quieted down and rested. Now, the 1m- 
pulses that start the heart beat, start in the 8.A. 
node and it goes over the surface of the heart, which 
we might say, as dropping a pellet mn water, we 
make a wave, it comes out from this node and goes 
across over the auricle, and when that reaches the 
A.V. node, it is now conducted about this system 
into the ventricle. In a regular order. The elec- 
trocardiogram measures this activity [819] that 
goes on through the electrical play in the heart 
muscle and really is not a measure of the heart beat. 
It oceurs from the heart beat. Now, if we start 
here, which is the normal place, then we have a 
normal heart rhythm and if we get a lot of sympa- 
thetic impulses it goes faster, and we speak of it as 
a tachyeardia, of an auricular tachycardia. All 
right, if we get a lot of impulses from the para- 
sympathetic, it goes slower, and if in breathing, as 
we do, we can have influences that come in over the 
vagus or on the respiratory phase, and that will 
make the heart go slow, and then it will speed up 
and go slow, and that is arythmia, it is called res- 
piratory arythmia. If we had some part—if the 
auricle out here (indicating) becomes irritable, then 
the node, such as J have marked here with an X, 
1-X, we’ll call it, that initiates a heart rhythm, and 
it comes from some place and has to go faster than 
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is normal, and that would be an auricular tachy- 
cardia. It can come from any place, of course, in the 
auricle. If it is down here in the ventricle, that I 
have marked 2-X, then we’d have a ventricular 
tachycardia. Both of these are regular, we also can 
have it start in this node here (indicating). In the 
S.V. node, which we speak of as a node, but it can go 
fast or slow. Now, if the auricle becomes more ir- 
ritated for any reason, mechanical reason, nervous 
or what have you, then we tend to develop rapid 
impulses that go around through the [320] auricle 
and it will make the rate go up about 300, and we 
call that an auricular flutter. That’s regular, that’s 
the first one of these—that’s one that could be seri- 
ous. I should have stated the ventricular tachycardia 
can be serious if that goes still faster, and it’s not a 
regular course, but an irregular course that it fol- 
lows through it, and we have an auricular fibrilla- 
tion, we can have the same thing that goes on in the 
ventricles, and if it follows the regular course, the 
heart will go faster, and we will have it going about 
260 to 300 before we get the flutter, then we have a 
ventricular flutter, and if it goes still faster than 
that, then we have ventricular fibrillation. Now, 
when we have a very, very fast heart rate, it is 
obvious there is not enough blood to get into the 
heart to pump the head of blood out to the main 
circulation for normal activity, but when we get 
fibrillation in the auricle, the auricle trembles, it 
don’t force blood in the ventricle, but it acts more as 
a reservoir and the ventricles pump and blood can 
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go out in the body, and then we can have auricle 
fibrillation for years. There is some dangerous clots 
that form inside here, and if they can push a clot 
out, but if that happens to the ventricle, which is 
really the pump, the auricle—or the auricle that 
receives the blood or the pump, but, now, if we have 
a fast mechanism at the ventricle or this irregular 
type of beating—that is not a beat—or a quiver in 
the muscle, those are [321] carried out as though 
the ventricle is at a standstill, and that is—with a 
ventricular fibrillation, that would be a serious one. 
Now, one more and I’ll—we can also have blocks in 
these impulses so that the impulses cannot get 
through this nerve system of the heart like it should, 
and that can produce standstills in the ventricles, 
where it just stands there, there is no vibration, 
there is no movement of any kind, and clinically or 
physiologically speaking, that would he the same 
thing as a ventricular fibrillation, and if the two of 
them did it, if it would happen in the same place 
neither one of them would put any blood out, but 
this is a different mechanism that initiates it. I 
think that takes up the general run, if I made it 
halfway clear. 

The Court: J think we will take a recess. Now, 
it’s almost twelve. Will two o’clock be all right? 

Mr. Kriesien: Yes, sir. 

Mr. Beebe: Before we take a recess, may I offer 
these 40 and 41 for the purpose of clarity and to 
illustrate the doctor’s testimony ? 
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Mr. Kriesien: No objection to it on the basis of 
Ulustration., | 
The Court: Tt will be received. 


(Documents previously marked Plaintiff’s 
Exhibits 40 and 41 for identification [822] 
were thereupon received.) 


(Whereupon, a recess was taken until 2:00 
o’clock p.m. of the same day.) 


(Pursuant to recess, proceedings were re- 
sumed at 2:00 o’clock p.m., November 28, 1956.) 


The Court: You may proceed, Mr. Beebe. 

Q. (By Mr. Beebe): Doctor, before the ad- 
journment for lunch, we were discussing the serious 
arhythmias. Are any of those incompatible with 
life? 7a Ao 

Q. Which one? 

A. The one that would stop the heart. Ven- 
tricular fibrillation is also incompatible with life if 
it lasts long enough. Ventricular flutter wonld not 
be compatible with life, although TI think it would 
be fair to say that there would be more chance to 
recover from it, but if 1f would last too long, it 
would be an ineffective rhythm, and ventricular 
tachycardia if it were fast enough would not neces- 
sarily be incompatible with life. That doesn’t 
change it over to one of the other irregular rhythms 
which it is very apt to do, and if the rate were not 
fast enough to require the individual—for hfe, I 
have seen ventricular tachyeardia go for 32 days 
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and the patient still recover. Auricular fibrillation 
which is an irregular rate, now, you have the ven- 
tricle working [323] and the danger with auricular 
fibrillation is the damage to the ventricle because 
of the fastness of the beat or the damage of cast- 
ing off a clot that is formed inside the heart when 
it doesn’t have a full beat, and of course, that clot 
could form in some other part of the body and 
produce sudden death. 

Q. Now, Doctor, when you say that ventricular 
tachyeardia isn’t necessarily incompatible with life, 
unless it changes over to one of the other arhyth- 
mias, which arhythmias are you speaking of? 

A. Ventricular flutter or ventricular fibrillation. 

Q. Now, what are the signs and symptoms of ven- 
tricular tachycardia ? 

A. Usually, ventricular tachycardia starts sud- 
denly and has a very fast rate, so that you’d have 
a very fast pulse in there, some place around 220 
would be a common one, and the blood pressure 
may hold about the same unless it gets to going 
fast enough, and then the blood pressure would 
tend to fall. A person would have a sensation of 
anxiety, sense of insecurity usually in their chest, 
as though something isn’t right. They may not 
have pain if it is long enough, and fast enough, 
they will have pain out of the fatigue mechanism, 
and the deficient coronary flow, and then again it 
depends upon how much strain it puts upon the 
heart muscle, and gradually the heart muscle be- 
comes more and more fast, and it becomes [324] 
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less and less effective, and we get these symptoms 
as described due to passive congestion. If it’s of 
short duration, and I mean about—I mean by 
that a matter of seconds to minutes usually they 
only notice the palpitation, signs of anxiety, pos- 
sibly a little disturbance or feeling in the chest 
that something isn’t right, and usually some nerv- 
ousness or anxiety or fear and sometimes they will 
show a fast pulse. 

Q. Now, Doctor, what are the symptoms and 
siens of ventricular flutter? 

A. I think you’d almost have to discuss ven- 
tricular flutter and ventricular fibrillation together, 
because they tend to be so closely associated, and 
neither of them are compatible with life with having 
the ventricle beat sufficient enough to carry on nor- 
mal circulation, and so we think of both of them as 
really causing almost the same physiological phe- 
nomenon as a ventricular standstill. It is the activity 
of the muscle, it is more than a quiver and not a 
beat, therefore the blood is not circulated, so that 
one gets first a sensation of weakness, maybe some 
dizziness, and in a matter of three to five seconds 
they usually will get a distinct pallor or cyanosis 
with tendency toward cold, clammy pallor is the 
most common, but they can become reddish and then 
if it goes on longer, about ten seconds, we begin to 
get unconsciousness. It may come on sort of as a 
spell, IT mean by that, a little [825] fade-off, and 
then maybe not quite complete at the end of about 
20 seconds they will usualy become unconscious, and 
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during this time the pulse disappears, blood pres- 
sure disappears and the patient will begin to develop 
shortness of breath. Now, if this is all there is to it, 
usually by this time we will have stertorous breath- 
ing, and we will have cerebral anoxia and the pa- 
tient will take a few gasps and the patient dies from 
cerebral anoxia. If an individual has had reasonable 
circulation before, and possibly there has been some 
possibility of blood flow—but. still, there must be 
some, because they can go on up to approximately 
eight minutes, after which I don’t believe there has 
been any known recoveries. Some of them will de- 
velop convulsions when they go on into that stage, 
they will develop evidence of oozing in a matter of 
about 20 seconds—I mean by that where the fluid 
part of the blood, it again begins to leak throughout 
the capillaries and so forth. 

Q. Doctor, how soon after the commencement of 
ventricular flutter or fibrillation or heart stop asys- 
tole does the stertorous breathing commence ? 

A. That would depend a little bit upon rapidity. 
When you say flutter, fibrillation, you have got to 
remember what is meant by that, and the graduation 
between ventricular flutter and ventricular fibrilla- 
tion, and if it is ventricular fibrillation, if it is a 
pure fibrillation and nothing else, probably death 
would occur in approximately less than a min- 
ute [326] and a half. Stertorous breathing would 
probably come on in less than 20 seconds. There is 
some ventricular tachycardia, that is, some part of 
the time there is an occasional breath, and you are 
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getting some blood there, and a slow rate and slow 
output, that would go on probably up to as high as 
ten minutes. Now, the longest that I have ever seen 
it in a patient has been approximately eight. It’s 
frequently reported that asystole or a lack of any 
blood flow—there never has been a recovery in over 
eight minutes. Now, I have never seen anybody go 
that long and have a recovery. 

Q. Doctor, I will hand you Exhibits Number 16 
and 20 in evidence and ask you if you have examined 
those? Those are the electrocardiograms of Mr. 
Lyons, one of them dated 1950, and one of them 
February, 1953. 

A. I have examined both of them. 

Q. Do they show any evidence of any heart ab- 
normality ? 

A. In my opinion, no. The one that was taken in 
1950, there is a technical error, obviously mixed up 
the left and right arm leads which reverses the 
polarity of the electrode, so it is negative, and in 
lead one and lead two and lead three become re- 
versed, which seems obvious here, but assuming that 
to be correct, this would be a normal electrocardio- 
eram, 

Q. They had the machines mixed up? 

A. Yes, they had the electrodes for the left and 
right arm reversed. The one taken on February, ’53, 
is a perfectly [827] normal electrocardiogram, I 
would think, it shows no abnormality of any sig- 
nificance. 
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The Court: Of course, those electrocardiograms 
are by no means foolproof, are they, Doctor? 

The Witness: They know the electrocardiogram 
as one of the instruments with which to help them 
in their diagnosis. It is an instrument to aid us in 
diagnosing. This is not a diagnosis, but there is some 
part in it that is very, very helpful. 

The Court: No, I have in mind, I have heard of 
people who had electrocardiograms and come out 
perfectly normal and the next day they dropped 
dead. 

The Witness: Your Honor I have seen people in 
which electrocardiograms was taken that was normal 
and they dropped dead within ten minutes after it 
was finished. An electrocardiogram hy itself is not 
the whole answer. 

The Court: May I see that? 


(Document handed to the Court.) 


The Witness: It will be ‘noted in that first elec- 
trode, they had a lot of A.C. difficulty, of course that 
is purely a technical thing, here it’s 60 cycles. 

Q. (By Mr. Beebe): Now while the Court is 
examining those, as a matter of statistics can you 
tell us what the percentage of heart abnormalities 
will be ordinarily disclosed by an electrocardio- 
gram? [328] 

A. Well, when you use the words heart abnor- 
malties, it makes it a little difficult for me to know 
just what you mean. For instance, the electrocardio- 
gram will discover all arhythmias; ectopic beats, or 
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beats of other than normal origin, as I say, the heart 
may not have the proper functions and things of 
that kind, and of course it is very accurate, but 
those are not all serious heart conditions, and people 
with normal hearts as regards functions may show 
ectopic beats which electrocardiograms will show, 
but it would be a harmful heart, but it would not be 
a normal heart, the electrocardiograms wil] not show 
anything about valve lesions per se. It will only 
show the indirect effect. Electrocardiograms do show 
us in a high percentage of cases, now, of evidences 
of coronary circulation, provided the individual has 
been under an adequate strain before the electro- 
cardiogram is given, which has improved our know]l- 
edge on it, considerably. 

Q. Will an electrocardiogram show a significant 
enlargement of the heart, for example? 

A. An electrocardiogram will show evidence of 
ventricular hypertrophy or evidence of the position 
of the heart or the rotation of the heart, but one 
then has to realize that you must know what hyper- 
trophy means. In other words, it does not per se tell 
you that your heart is enlarged due to this. It 
doesn’t measure the ventricular hypertrophy to be- 
gin with, the electrocardiogram, you know, does not 
measure the heart [829] beat, it measures the wave 
of excitation that goes over the heart muscle that 
precedes the beat. After a man is dead, you can get 
evidence of ventricular fibrillation waves going over 
that heart for 10 or 15 minutes and the heart not 
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moving. That can be done experimentally and has 
been done many times. 

Q. Now, Doctor, have you examined the trans- 
lation of the medical report of the autopsy that was 
translated by Dr. Christen? 

A. I examined most of it, I did not quite get to 
finish it during my lunch hour. 

Q. Would you finish reading it, Doctor, please? 
You were familiar with the prior translation; were 
you not, Dr. Rush ? A. Yes, I believe I am. 


(Document handed to witness. ) 


Q. Dr. Rush, you notice that the autopsy states 
as a conclusion, that the primary cause of death is 
an acute aortic insufficiency. I will ask you if, in 
your opinion, there are any medical facts or evi- 
dences which are reported in the autopsy, which in 
your opinion justify the conclusion of acute aortic 
insufficiency ? 

A. No, it would not. My’ opinion is that there is 
not a description of the aortical that would justify 
a conclusion of aortic insufficiency. 

Q. Now, Doctor, what would an autopsy reveal, 
or what in [3830] your opinion would an autopsy 
have to reveal to justify the diagnosis of coronary 
insufficiency ? 

Mr. Mize: If the Court please, I object to the 
question as calling for the opinion of this witness 
as to what somebody else would or would not put in 
an autopsy. 

The Court: I don’t think the question is that, as 
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I understand your question is, what would the au- 
topsy have to reveal ? 

Mr. Mize: All right, thank you. 

Mr. Beebe: Yes, in order to justify diagnosis of 
acute coronary insufficiency. 

The Witness: I would expect an autopsy to state 
that the aortic valve 

Mr. Mize: If the Court please, I move that the 
question and answer be stricken on the grounds that 
he would expect the autopsy to state. 

The Court: Well, the question is, what would an 
autopsy have to show in order to confirm the diag- 
nosis, is what counsel is asking you, is that right? 

Mr. Beebe: Yes, your Honor. 

The Witness: I believe that an autopsy should 
show that the aortic valve should have evidence that 
they could not or did not close. If I could have a 
piece of paper, I could probably make mysel? 


clearer. 

Mr. Mize: I think that’s clear enough, your 
Honor. [331] 

Mr. Beebe: Doctor Rush, did you want to make 
a diagram to show 

The Witness: I was thinking maybe I could 
make it clearer if I could diagram it, what aortic 
insufficiency is, what changes you would look for in 
a valve, and what they might show in a diagram 
on that, so that you would know what my terms 
meant that I was using, because I have found out 
this, sometimes my terms are not as clear as I think 
they are to other individuals. I think we could put 
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them right on the bottom of this (indicating) if no- 
body would object. 

Mr. Beebe: In order for the Court to see them 
from where you are going to be, Doctor, we should 
probably make a new one. 

The Witness: Well, just put it down here (indi- 
cating). 

Q. (By Mr. Beebe): Can you make them big 
enough so the Court can see them? 

A. I think so. If we would take and look down 
from above on the valve—in other words, as though 
one were just going to let my fist represent it and 
my finger represent the ventricle, and where the 
aorta goes out up here (indicating) where my finger 
is representing, we are going to cut it across so we 
can look down on it, and we would get a round area 
where this goes out, and the semilunar valves are 
three, so that looking down on it, we would see some 
such picture. This would be the ring about the valve, 
and I am going to [332] put an opening here—well, 
we can’t do that—skip that. Now, these valves are 
really little cusps so that we could put in this type 
of a protraction and so we would find that these are 
— jittle cusps that look like this (indicating); they 
are fastened to the edge here (indicating) around 
the edge of the aorta and there are three in the 
center. When the heart pushes the blood up as the 
aorta shows, that forces these valves up in this posi- 
tion, and the blood can freely flow out, when the 
force helow—because the heart now relaxes—dis- 
appears secondarily, we will get a hack pressure 
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from above and I will mark aorta—A or two over 
more on this side diagram, and that catches in these 
cusps and brings the valve closed. And when we look 
at it from above, it looks as they are now. The insuf- 
ficiency means that this valve cannot close due to 
some reason, therefore you would expect to see 
either this valve deformed so that we would have a 
valve that would be scored or crinkly, retracted, 
have nodules on it, and leave some kind of a hole 
that cannot be filled in so that it doesn’t come to- 
gether, so that there is a hole in here or that the 
edges of the valve do not come together, so that we 
would have the valve that would close in this ap- 
proximation, leaving gaps in between, because this 
had widened out too much or some disease produced, 
had pulled it apart too much. Now, the description 
pathologically used, of course, describes these things 
from the description used [333] in this pathology 
stated that this valve was stiffened and hardened. 
Now, that merely would mean that it’s stiff, and 
normally if it’s retracted, that is it’s pulled, that is 
it’s open, the cusps are pulled apart, that ring is 
stretched in order to pull the cusps apart. There is 
no statement made that would indicate that, but was 
there complete closure of the valve. It merely says 
stiffened and hardened by plaques, but I would 
think that there meght have been atheromatous de- 
posits or plaques along here, and along the vessel, 
but I couldn’t take that to mean that it had pulled 
that valve or deformed that valve, and I think any 
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pathologist would have certainly in one terminology 
or another, if he saw a deformity to the valve. 

Mr. Kriesien: I move to strike that portion of 
the witness’ testimony concerning his opinion as to 
what this Mexican autopsy revealed or should have 
revealed for him to arrive at an opinion that this 
condition of the valve did not exist. 

The Witness: J don’t think I made myself 
clear: 

Mr. Kriesien: And the question that was asked 
him was what would you expect to find on an au- 
topsy to have an aortic valvular insufficiency, and 
not his opinion as to whether this particular autopsy 
report is sufficient to indicate such a condition. 

The Court: Well, I am going to sustain that 
objection. 

Q. (By Mr. Beebe): Now, Dr. Rush, would you 
please step [834] down and number these diagrams 
that you have made? . 

A. We will call this first one number four in a 
circle; five with a circle; six with a circle; and seven 
with a circle; and eight with a circle. 

Q. Now, Dr. Rush, referring to the diagrams, 
and particularly figure number five, what kind of a 
situation does that show; I mean, is that a rheumatic 
heart or syphilitic heart? 

A. No, sir. That’s the type you would expect for 
endocarditis or in a rheumatic heart, or bacterial 
endocarditis. 

Q. And number six? 
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A. More the type you’d describe, or find in a 
syphilitic or rheumatic heart. 

Q. Now, number four? 

A. That was a normal—corresponding to a nor- 
mal valve. 

Q. Number eight? 

A. Is the impression I would get a valve would 
look like that was supposed to be hardened and 
stiffened with atheromatic deposits, plaques on it. 

@. And number seven? 

A. Another projection of how the valve works, 
the valve is being closed as related by position A 
with a circle around it, and B with a circle around 
it shows the valve opened. 

Mr. Maguire: Your Honor ruled on that ques- 
tion. I merely wanted to suggest this, that conclu- 
sion must be based upon fact, if the findings are not 
sufficient to justify the conclusion, I think it’s 
within the realm of propriety that an [335] expert 
may look at the findings made and express an opin- 
ion as to whether or not the findings support the 
conclusions. 

The Court: J have no quarrel with that. 

Mr. Beebe: No, the thing that went out, Bob, as 
I understand it was simply his reference to the 
Mexican autopsy in this, as not being responsive or 
proper. He had already answered the other question 
specifically about it; all that went out was his refer- 
ence to what the Mexican autopsy found. 

Mr. Maguire: If the conclusion has been sus- 
tained, | think we understand each other. 
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The Witness: I think I misunderstood it, the 
way I stated—it was the way I used my language. 

Mr. Mize: I move that be stricken from the 
record, your Honor, as not responsive to any ques- 
tion. 

The Court: It is simply a voluntary statement. 
I am not going to regard it. 

Q. (By Mr. Beebe): Now then, Doctor, have 
you studied the medical records which are in evi- 
dence, marked Exhibits 18 and 19? 

A. I don’t believe I know them by number. 

Q. May I have the translation of the interroga- 
tion—Exhibit 14? 

A. I have seen both of these reports, but I have 
not gone over them recently, and I am not familiar 
with what is in them. [336] 

Q. Will you examine them, Doctor? 

A. Yes, sir. 

Q. Have you looked at both those exhibits? 

A. I have looked at both of these, yes, sir. 

Q. Now, Dr. Rush, for the moment I am going to 
ask you to assume certain things, ask you to assume 
the facts as shown by those, but before that, I am 
going to ask you about atheromatous plaques and 
ask you what those are? 

A. Atheromatous plaques are little plaques that 
are under the lining of the blood vessels that are 
fat-like substance and have deposits of some of the 
electrolytes gradually replaced in them as time goes 
on, and calcium is finally deposited. Usually, when 
we speak of them, they are more or less yellowish 
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linear to a small plaque-like character that are not 
very thick, slightly thickened, and of course can 
gradually increase. As they become more and more 
pronounced—there is one diagram that was here 
that shows them quite well. 

Q. Now, Doctor, in your experience, is the find- 
ing of atheromatic deposits of the coronary arteries 
or deposits upon the aortic valve, is that an unusual 
or uncommon finding in men 49 or 50 years old? 

A. I couldn’t say—I am a clinician, not a pa- 
thologist, I have seen autopsies—it’s been since 1926 
since I did my last autopsy myself, I believe, and 
T have seen many of [337] those valves, but I would 
not, from my own personal observations know any 
particular statistical information. My feeling would 
be that it’s not particularly uncommon. 

Q. Well, Doctor, what is the state of medical 
science on that; is it usual or common to find some 
atheromatic deposits in a man of 49? 

Mr. Kriesien: If the Court please, I will object 
to that question. This witness is testifying as an ex- 
pert who is not familiar with the facts in it of 
medical science. 

The Court: Objection sustained. 

Mr. Kriesien: And I also request the response 
to the question be struck on the ground that the wit- 
ness stated, he testified that he did not know of his 
own knowledge. 

The Court: It may go out. 

Q. (By Mr. Beebe): All right. Now, Dr. Rush, 
T want you to assume the following facts: Assume 
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that Mr. Lyons was 49 years of age; a very active, 
dynamic, energetic business executive, who put a 
great deal of himself into everything he did in con- 
nection with his lumber operation, in which he went 
to the timber and conducted the inspection of it, the 
supervision of his operations; he operated a ranch 
where he raised black Angus cattle, and was inter- 
ested in and participated in hunting and fishing; in 
the 1940’s, that exact time being unknown, Dr. Ray- 
mond McKeown, a physician and surgeon of Coos 
Bay, Oregon, examined Mr. Lyons for a [338] life 
insurance policy and found no evidence of heart 
disease; in 1950, Mr. Lyons was walking across a 
dock or deck and suffered pain in his chest which 
was of a constrictive nature, radiating in through 
the arms, and he stated that he was unable to hold a 
telephone; Dr. McKeown did a heart examination 
and found no signs of any abnormality; in the ex- 
amination, executed an electrocardiogram which was 
within normal limits and which you have seen, Ex- 
hibit Number 17 in evidence, and exercise tolerance 
tests wherein the heart was inspected before and 
after exercise, and no murmurs were noted; in 1950, 
Mr. Lyons suffered rib fractures and facial injuries 
in an automobile accident, he was treated by Dr. 
McKeown and he flew, after that, to Palm Springs 
and suffered a hemothorax, and later developed 
gout, for which he was treated by Dr. McBride, a 
surgeon who specialized in internal medicine in 
Palm Springs, California; Dr. McBride gave Mr. 
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Lyons a thorough examination during 1950; a physi- 
cal examination in the spring and fall of 1951 and 
in the fall and spring of 1952. Mr. Lyons never re- 
ported any symptoms of chest pain to Dr. McBride 
before an examination of February 4, 1953, nor did 
he ever mention gall bladder symptoms. There is no 
evidence in these examinations of high blood pres- 
sure, and the electrocardiograms taken on these ex- 
aminations did not vary from the electrocardio- 
grams taken later on February 4, 1953, and which 
you have seen, heing Exhibit Number 20 in evi- 
dence; on [339] February 3, 1953, on the evening 
of the day Mr. Lyons returned from the exten- 
sive business trip, he complained of fatigue and 
went to bed, and that night had chest pains of a 
constrictive nature with radiation to the arms; on 
the following morning February 4, 1953, Mr. Lyons 
complained to Dr. McBride of constrictive chest 
pains radiating down the arms; giving a history of 
just having returned from a very extensive business 
trip which had involved a purchase of a ship, and 
which was a matter of importance to him; and Dr. 
McBride gave a cardiac examination and fluoro- 
scopic examination, exercise tolerance tests, electro- 
eardiograms, blood count and sedimentation rates 
with no objective physical symptoms of any cardiac 
eonditions; Dr. McBride advised rest and relaxa- 
tion; advised Mr. Lyons to go on the contemplated 
fishing trip; that he refrain from tramping through 
the fields or doing heavy labor or excessive work; 
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gave a prescription for nitroglycerin, which he ad- 
vised Mr. Lyons was to be taken in the event that he 
needed them; also, Doctor, assume the facts found 
by the Mexican autopsy and disregarding any pro- 
fessional opinions therein, consider and assume also 
the truth of your own testimony, and the conditions 
of your observations of Mr. Lyons, and the deserip- 
tion of his death, and all the factual matters that 
you have testified to when you were previously on 
the stand; consider also all of the facts which ap- 
pear from the history of Mr. Lyons and his [340] 
medical record as it appears in Exhibits 18 and 19, 
which you have just read; now, Doctor, making 
those assumptions and no others and disregarding 
any medical opinions of others that you may have 
heard sitting here in the courtroom, I am going to 
ask you a series of questions: First, do you have an 
opinion as to the condition of Mr. Lyons’ heart prior 
to the fatal incident on February 10, 1953? 

Mr. Kriesien: If the Court please, I object to 
the question on the ground and for the reason that 
it does not properly state the facts as revealed in 
the Mexican autopsy report. The question does not 
incorporate the facts of the occurrence. It errone- 
ously states that there had been no complaints of 
this pain, constricting of the chest and radiation 
down the arms since 1953, and requests this medical 
expert to base an opinion upon findings of other 
doctors which is incorporated in their opinion as to 
the result of the examination. 

The Court: Well, I think you specifically ruled 
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that out in your question, you told him not to regard 
the opinions of anyone else, and the question is 
whether he personally has any opinion based upon 
his knowledge of the man’s condition. I think that 
is a proper question. 

Mr. Mize: May I supplement the statement, your 
Honor, in the hypothetical question it mentions the 
finding of Dr. McKeown, which was his opinion that 
there was nothing found [341] in the man at that 
time, and not in the hypothetical question, it has 
reference to the examination by Dr. McBride, and 
the two opinions, the one of Dr. McKeown and the 
one of Dr. Mcbride. Now, it is my position that that 
is certainly an opinion on an opinion and it doesn’t 
state the clinical facts. 

The Court: I am going to overrule that objec- 


tion. 
Q. (By Mr. Beebe): Now, do you recall the 
question ? A. I think I do. 


Q. Let the reporter read it. Read the hypotheti- 
cal question, please. 

The Witness: I know the question. 

Q. (By Mr. Beebe): Well, all right. Do you 
have an opinion as to the condition of Mr. Lyons’ 
heart prior to the fatal incident on February 10, 
1953 2 A. I do. 

Q. What is that opinion? 

A. I felt that he had a normal heart. 

Q. Now, by a ‘‘normal’”’ do you mean a normal 
one for his age? 
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A. I mean an average, normal heart for an indi- 
vidual 49 years of age. 

Q@. Do you have a medical—making the same 
assumption and no others, not including any opinion 
of anyone else, and the same assumption that I gave 
you; do you have a medical opinion as to whether 
prior to the fatal incident, Mr. Lyons was afflicted 
with any conditions by which his bodily health [342] 
was seriously attacked, deranged, or impaired or an 
alteration of his body or some of its parts to the 
extent that there was a disturbance or interruption 
affecting the vital function? A. I do. 

Mr. Kriesien: If the Court please, I object to the 
question on the grounds heretofore stated, and that 
this individual has testified that his practice has 
been limited to clinical findings and must necessarily 
totally disregard the autopsy findings in arriving at 
a conclusion. 

The Court: Overruled. 

Q. (By Mr. Beebe): Do you have an opinion, 
Doctor? Pe Tide 

Q. What is that opinion? 

A. Will you state your—I don’t—— 

QQ. All right. Do you have a medical opinion as 
to whether, prior to the fatal incident, Mr. Lyons 
was afflicted with any conditions by which his bodily 
health was seriously attacked, deranged, or im- 
paired, or an alteration of his body or some of its 
parts to the extent that there was a disturbance or 
interruption affecting the vital function? 

A. Ido have an opinion. 
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Q. And what is your opinion? 

A. My opinion is that he had a perfectly normal 
acting heart for a man of his age. I could not see— 
or can see for no reason—or with the information 
I now have, any reason to [343] assume that he 
wasn’t perfectly normal and healthy for a man of 
00 years of age. 

Q. Now, Doctor, when you say ‘‘what you know 
now’”’ 


A. From what I have gotten from the records 
and from the Mexican autopsy report and from the 
electrocardiograms and from those two records that 
I was allowed to read. 

Q. You mean—— A. Exhibit 

Q. 18 and 19? A. Yes. 

@. And is it based also upon the hypothetical 
question that I gave you concerning his history ? 

A. It is. 

The Court: How well did you know Mr. Lyons, 
Doctor ? 

The Witness: I had never seen Mr. Lyons previ- 
ous to the Saturday before his death. 

Q. (By Mr. Beebe): You had just been invited 
to go on the hunting trip and met him for the first 
time? 

A. Yes, I met him down in Los Angeles, the 
first time I saw Mr. Lyons. 

Q. Now, making the same assumptions, Doctor, 
and no others, do you have a medical opinion as to 
the cause of Mr. Lyons’ death on February 10, 1953? 

A. JI do. 
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Mr. Kriesien: If the Court please, same objec- 
tion on [344] the ground that the hypothetical ques- 
tion does not incorporate all the facts, and the testi- 
mony of this witness in his direct examination, and 
that it’s apparent that he cannot have an opinion 
on this subject. 

The Court: Overruled. 

The Witness: I do have an opinion. 

@. (By Mr. Beebe): Your Honor, I overlooked 
giving the witness one thing, and I should like to 
give him that information now and ask him 1f his 
prior answers would have been the same. And I 
refer to counsel’s exhibit of Dr. Serrano down south. 
IT will put that in. 

Mr. Kriesien: If the Court please, the document 
was handed to the witness. He has examined all of 
them. 

Mr. Beebe: No, it hasn’t been handed to him, 
counsel, and we all have a lot of things to do, and 
it is an error of mine, and I want the witness to 
have everything before him. Now, Mr. Kriesien went 
down to Mexico and examined—asked Dr. Serrano, 
the man who made the autopsy—some questions and 
he made some answers. I might explain to amplify 
the physical findings of the autopsy, and I’d like 
to have you read that, Doctor. 

Mr. Kriesien: May I suggest that you give it to 
the doctor to read? 

Mr. Beebe: Well, I was going to do that; I will 
hand it to the doctor. May it be stipulated, Mr. 
Kriesien, where it [345] says ‘‘gall bladder was filled 
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with black fluid, and also there were found two gall 
stones one of one centimeter in diameter lodged in 
the junction of the cystic canal and the coledoco,”’ 
that means the common bile duct? 

Mr. Kriesien: So stipulated—now, just a mo- 
ment. Now, what was our translation: 

Mr. Beebe: Your translation 

Mr. Kriesien: Not mine, he said common bile 
duct, is that right? 

The Court: That is my recollection of what he 
said. 

Mr. Beebe: In other words, this one here says 
‘‘coledoco’’ and if I recall the testimony of Dr. 
Christen, he said 

The Court: Didn’t he call it a biliary duct? 

Mr. Beebe: Yes, common biliary duct. 

Mr. Kriesien: I will stipulate as to what he said. 

Mr. Mize: Just a minute, I’d like to find out 
what Dr. Christen said, there is a definite discrepancy 
in what he said and what the translation was, and I 
believe it’s rather important. 

The Court: Al] right, let’s find out where the 
discrepancy lies. 

Mr. Beebe: Wherein do you claim the discrep- 
ancy is, I thought that that was also your transla- 
tion, said that it was the cystic duct and the common 
duct? 

Mr. Mize: Well, we are talking about some terms 
that [346] I am not familiar with, and I want to be 
sure we are right before we stipulate, that’s all. 

Mr. Kriesien: My recollection of the doctor’s 
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testimony is that the word ‘‘coledoco’’ meant com- 
mon hile duct. 

Mr. Beebe: That is my recollection. So it is 
stipulated then. that where the word ‘‘coledoco’’ ap- 
pears, that means the common bile duct? 

My. Kriesien: Correct. 

Mr. Beebe: Doctor, will you examine the transla- 
tion of Exhibit 14? 


(Document handed to witness.) 


The Court: We might take our afternoon recess 
now, while the doctor is going over it. 

Mr. Beebe: Yes, your Honor, thank you. 

Mr. Kriesien: Yes, vour Honor. 


(Whereupon, a short recess was had.) 


The Court: May I inquire, gentlemen, how much 
longer we will be in the case, in the trial of this 
case? 

Mr. Beebe: Your Honor, this will be, I believe, 
our last witness unless something unusual occurs, 
and there is one matter that we will reach a stipu- 
lation on, and that is in the event that plaintiff does 
prevail, attorney’s fees are allowed under Oregon 
law as we understand it, the Court may fix those 
with or without evidence, and the usual stipulation 
is entered into. If the plaintiff prevails the [347] 
Court may fix that thereafter, fix that after it 
determines the primary issue in the case, either _ 
with or without testimony as to the work that was — 
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done, and I understand that sueh wil] be the stipu- 
lation. 

Mr. Kriesien: That is correct. 

Myr. Beebe: So that this will be our last witness, 
your Honor. 

Mr. Kriesien: And we will have, I believe, three 
witnesses, your Honor. 

The Court: Medical men? 

Mr. Kriesien: Medical men, also. 

The Court: Well obviously then, I am just try- 
ing to—I think I have a jury case to try Wednesday 
—is it Wednesday, Mr. Clerk? Do you think we 
could finish it tomorrow, possibly ? 

Mr. Kriesien: [ don’t know, your Honor. I’d 
hate to make such a representation, I think the 
cross-examination of Dr. Rush will be quite exten- 
sive. 

The Court: Al] right, we will try to go right 
ahead with it. 

Mr. Kriesien: We will try to expedite it. 

Q@. (By Mr. Beebe): Dr. Rush, you have ex- 
amined the transeript of the questioning of Dr. 
Serrano by Mr. Kriesien? wn, ell 

Q. I wish you to assume the answers given there 
in addition [348] to the other matter I have given 
you, to assume in this hypothetical question. 

A. Did you ask me a question 2? 

Q. No, I am asking you to assume that as well 
as the medical record and the hypothetical question 
I have given you. The question now is, after having 
considered this latest matter of Exhibit 14, would 
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that change any answers you have given to the 
questions ? A. No, it would not. 

Q. Now, to return to the question I have asked 
you, based upon the hypothetical question; the 
medical record; your own testimony concerning the 
occurrence after you met Mr. Lyons up to and 
including his death; and so forth, all of those, do 
you have a medical opinion as to the cause of Mr. 
Lyons’ death? AT Tudo: 

Mr. Kriesien: We object on the grounds as 
heretofore stated. 

The Court: Same ruling. 

Q. (By Mr. Beebe): What is that opinion? 

A. J think his death was due to the explosion of 
a shotgun. 

Q. Now, will you explain your answer, including 
the physiology of Mr. Lyons’ death and incidentally, 
Doctor, I might say that any of the charts that 
are in evidence or which we have over here, which 
you feel that you should use to make [349] your 
answer more clear, feel free to ask for them and use 
them. 

A. Well, my conclusions are based upon the 
following chain of events. Now, first, from what I 
have been able to learn, and what I saw, I felt that 
Mr. Lyons was in normal health for a man of his 
age. I didn’t say perfect health, I said normal 
health. He certainly showed no evidence of any 
limitations in activity that would incriminate the 
cardiovascular system. Nor have I heard anything 
that would change that opinion. He had an explosion 
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of a shotgun which went off apparently close to the 
right side of his head, following which he went into 
some type of heart faihire and died. It’s my opinion 
that it was the chain of events as follows: First, 
the explosion of the shotgun produced reflex 
phenomena that affected the circulatory system and 
shock which comes from nervous impulses affecting 
the circulatory system that produced a change in 
vhythm in his heart, so that it undoubtedly would 
not be carrying on efficient circulation, but some 
circulation for a period of time, because he didn’t 
die in a minute or a minute and a half, as I would 
have expected if it had been only ventricular fibril- 
lation, but he did show the early marks of having 
developed passive congestion, which meant that he 
must have had a heart that was trying to work for 
some period of time. This gradually became more 
marked. His heart was unable to compensate [350] 
for the factors of shock, I believe come into the 
picture, irreversible shock, and he eventually 
developed a full ventricular fibrillation which of 
eourse produced death, because of cerebral anoxia 
which is true in any type—such type of death. I 
think the chain of events which was the primary 
cause produced shock and the heart failure. Both 
may come on together, which is followed hy no 
efficient circulation, which would allow for some 
true heart failure or passive congestion which was 
undoubtedly aggravated and made an irreversible 
shock, and at the same time a complete arhythmia 
ventricular fibrillation, probably, although nobody 
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can tell. There was no electrocardiogram, but cer- 
tainly he had a rhythm that was not capable of 
efficient cerebral circulation to sustain life, hecause 
of cerebral anoxia. 

Q. Doctor, in connection with the shock and the 
lack of circulation, would you go into that a little 
more fully? It may be that you want to use those 
charts there that Dr. Chamberlain used the other 
day? A. I don’t 

Mr. Mize: May I ask a question? Is he continu- 
ing his answer? 


Mr. Beebe: JI am asking him to explain more in 
detail the effect of the shock and his circulatory 
disturbances from it. 

Mr. Mize: He is through with his reasons for 
finding [851] such was the cause of death? 

The Witness: No, I—— 

Mr. Mize: Because I want to interpose an objec- 
tion. 

Mr. Beebe: Oh, had you finished answering the 
question that I asked you? 

The Witness: No, I merely got up and gave the 
chain of events that I thought occurred. 

Mr. Mize: Then, I would ask, your Honor, that 
the answer of this witness be stricken from the rec- 
ord on the ground and for the reasons that we 
previously stated to the hypothetical question, and 
further on the grounds of the fact that the doctor 
is assuming certain facts to be, which are not in 
evidence; namely, for one, when the shotgun went 
off. We also have not been apprised as to what his 
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findings were. There have been no facts, counsel has 
merely asked him from his knowledge and from 
what he observed. There is no evidence as to what 
he observed at the time, and I move that the an- 
swer be stricken. 

The Court: Motion is granted. 

Q. (By Mr. Beebe): All right. Doctor, will you 
please resume the stand, please? Would you give 
—now, let’s see, that which was stricken, your 
Honor, docs that relate only to the explanation 
which he has given? A. Yes, I think—— 

The Court: Yes, I think so, particularly with 
reference [352] to the discharge of the shotgun, be- 
cause we have no means of knowing how the shot- 
eun was discharged. 

Q. (By Mr. Beebe): Doctor, do you now assume 
in your answer that the shotgun was discharged 
first, and commence with the next thing in the order, 
and then explain the reasons for your opinion that 
the explosion of the shotgun was the cause of his 
death. 

Mr. Kriesien: If the Court please, I will object 
to his making an explanation in his opinion why the 
explosion came first, and not the heart failure came 
first, because it is contradictory, and you have asked 
him to explain the reason why in his opinion the 
explosion preceded it. 

Mr. Beebe: No, he has testified, your Honor, in 
his opinion the cause of the death was a shoteun 
explosion. 
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Mr. Kriesien: We objected to that and moved 
that it be stricken. 

Mr. Beebe: Your Honor did not make that 

Mi. Mize: That was part of my motion, Mr. 
Beebe. 

The Court: Yes, I struck that. 

Mr. Beebe: Oh, you did strike that? 

The Court: Yes. You see, the difficulty is, here 
this man who is going up a little hill, we find him 
under a mesquite bush 

Mr. Maguire: Your Honor, at that time he was 
not going uphill. [853] 

The Court: Well, was on fairly flat ground; he 
had been there for some minutes. [ just wanted 
to correct the record on that. Now, may I consult 
with counsel on that? 

Mr. Beebe: Well, if your Honor please, your 
Honor was advising us of the difficulty. 

The Court: Yes, I think we are all conscious of 
that diffienlty, we don’t know just what happened 
there. This man’ may have discharged the rifle; 
he may have had an attack first, and he may have, 
by some reflex action, pulled the trigger; the trig- 
ger might have become stuck on one of the bushes 
there, or something, we don’t know the character 
of the bush, whether it was thorny or smooth, man- 
zanita or something like that; we are left to con- 
jecture about all these things. . 

Mr. Beebe: If your Honor please, I have an 
authority that I should like to submit upon that 
matter if I may; it was a Federal case where a man 
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was seen to be driving his automobile and a wit- 
ness saw him lying back without his hands upon 
the wheel, and the medical cause of death was a 
heart involvement. There was medical testimony 
that the death occurred as a result of injuries, an 
injury and shock when he hit the telephone pole, 
and the Court held that that erased a conflict in 
the evidence. Now, it is our—one of our theories 
here, if the Court please, that there had to be here 
an intense emotion, and that by a process of emo- 
tion, you see, and because of the surrounding cir- 
cumstances and [354] what the man found, the 
only thing that would have precipitated that was 
the shotgun explosion, and therefore I think it 
would be proper for the Doctor, if he has a medical 
reason for believing or having an opinion that the 
shotgun went off first, to so testify. 

The Court: Well, didn’t Dr. Chamberlain go 
into that with considerable detail ? 

Mr. Beebe: Yes, he did. 

The Court: He said, as I recall his testimony, 
that there was an intense emotional reaction, but I 
find that a little difficult to assume, because here 
is Mr. Lyons, he was an experienced hunter, a 
woodsman. Now, it seems to me almost incompre- 
hensible that the mere discharge of a shotgun, un- 
less in such close proximity to his presence, would 
have caused this tremendous shock, but ordinarily 
under ordinary circumstances it would be reason- 
able to assume that a man of Mr. Lyons build 
and his preoccupation with hunting, an outdoor 
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man, that the mere discharge of a shotgun wouldn’t 
normally cause him to have that kind of a reaction. 
Mr. Beebe: Yes, your Honor, we agree with 
that, but we have further this situation, your 
Honor, we have the fact that it did discharge close 
to his face, because of the finding of the powder 
burns, the scratches, and it is common knowledge, 
something that is known in ordinary hfe, that 
the muzzle blast of a shotgun is a terrific blast, 
and could startle [355] and frighten a man, even 
an experienced hunter. When he gets powder 
burned and feels these superficial lacerations, he 
doesn’t know exactly how badly he is hurt. He is 
probably disgusted with himself for ever letting 
this thing happen, and therefore we think it could 
be found that the intense emotion was brought on 
by the discharge of the muzzle close to his face. 
Now, I would agree that a hunter, an experienced 
hunter whose shotgun went of unintentionally and 
blew a hole in a bush or a fence post or something, 
probably would not get a severe emotion such as 
was testified to by Dr. Chamberlain. But we have 
the additional circumstances there is strong evi- 
denee in support to the effect that there was some 
wounding, that there were powder burns, that this 
went off close enough so that there were encrusta- 
tions of powder upon his face, and lacerations, and 
the Mexican autopsy report shows or describes 
one hole in the forehead which went in under the 
skin, at least partly but not in the cranial cavity, 
so from which could be found something cireular 
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and round, a piece of wadding or possibily one of 
the shot, also hit him. Then, I think we have the 
situation here where an experienced hunter had a 
humiliating experience of this, also he sustained 
some injury, together with a very loud blast close 
to his head. 

The Court: Well, let’s go on with the exam- 
ination. Your remarks now are, I take it, in the 
nature of argument. We [856] are not arguing the 
case, yet. 

Mr. Beebe: Now, the answer to the question 
that the doctor’s present belief that the explosion 
of the shotgun was the cause—so I will go back. 

Q. (By Mr. Beebe): Doctor, do you have a 
medical opinion of the cause of Mr. Lyons’ death 
on February 10, 1953? 

Mr. Kriesien: If the Court please, J will object 
to that. The witness has already answered the ques- 
tion. 

The Court: The question has been asked and 
answered. | 

Mr. Beebe: But your Honor struck 

The Court: I only struck that portion about the 
shotgun, if I understand my ruling, that is correct. 

Mr. Mize: That was the basis of my objection 
to strike the whole thing, and your Honor did, as 
IT understand. 

Mr. Beebe: I see. 

Q. (By Mr. Beebe): Now then, Dr. Rush, will 
you explain your answer without starting your 
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explanation with the explosion of a shotgun hear 
the man’s face? 

Mr. Mize: Ask him whether he could explain 
it without assuming that. 

Mr. Beebe: Can you give an opinion without 
assuming the explosion of a shotgun as to the cause 
of his death on February 10, 1953? 

A. That’s a rather difficult question to answer, 
because I don’t—I can give an opinion as to why I 
think the man died. [357] 

Q. Without assuming the blast of the shotgun? 

A. Well, I’d have to assume something started 
the chain of events. 

Q. Well, start with the chain of events but leave 
out the blast of the shotgun close to his face. For 
example, if you believe that there was an intense 
emotion involved, start at that point. In other 
words, the point immediately following what you 
said about the blast of the shotgun. 

Mr. Mize: I believe the witness has testified 
that it is very difficult and he can’t render an 
opinion without assuming this condition, and I 
think the witness should be compelled, or the facts 
should be stated in the hypothetical question upon 
which the opinion is requested be stricken, as that 
has been the purpose of our objections all along. 
We don’t know where we are going on these an- 
swel's. 

Mr. Maguire: Your Honor, | think in the ar- 
eument perhaps we have gotten a little far afield. 
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May I consult with counsel a minute? I think the 
last point of your Honor’s ruling 
Q. (By Mr. Beebe): Well now, Dr. Rush, mak- 
ing the same assumption that I originally gave you 
in the hypothetical question, assume also the ex- 
hibits which have been shown you, including the 
electrocardiogram, Dr. MeBride’s records which 
are Exhibits 18 and 19, the Mexican autopsy re- 
port, the further examination of Dr. Serrano which 
you just read, and [358] assume also that during 
the time that you were with Mr. Lyons for the 
few days immediately preceding his death, that 
you were in close contact with him; that on the 
day before his death you saw him hook a large 
marlin and play and fight it under moderately 
severe exertion for a period of 30 minutes; that 
on the morning of his death, as you described it, he 
went up a hill walking in sand, and when he got to 
the top he showed no evidence of any distress or 
exhibited breathlessness; that thereafter you went 
to the hunting ground as you explained; that you 
heard—were standing about 60 yards away and 
heard shotgun blasts; that you saw two or three 
doves fall; that immediately following the last time 
vou saw a dove fall, that there was another shot- 
eun blast and you saw no dove fall, and that the 
sound of that shotgun blast followed more closely 
than had any of the other shots; that following 
this second shot by some 10 or 20 seconds you 
heard stertorous breathing from the direction that 
Mr. Lyons lay; that you went over to Mr. Lyons 
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and found him lying face down under—partly 
under a mesquite bush with the barrel of his shotgun 
protruding from slightly beneath the left shoulder 
and the stock of the gun coming out from a point 
about by the right hip; that Mr. Lyons was then 
pulseless and cyanotic; that you rolled him over 
and you felt his chest and that you felt no regular 
heart beat; but a sensation such as like putting 
your hand on a purring cat, a purring sensation; 
that [359] about two or three minutes after you 
got there a white, frothy substance commenced to 
eome from his lips; that it continued to come for 
some time, the stertorous breathing continued and 
the frothy substance at his mouth became some- 
what pink; that about some four or five minutes 
after you had arrived there, the breathing stopped, 
and that you applied artificial respiration; further 
assume that at the time you saw Mr. Lyons under 
exertion on that ship without a shirt, that there 
was no sign of carotid pulsation in his throat; do 
you have an opinion as to the cause of Mr. Lyons’ 
death, a medical opinion as to the cause of Mr. 
Lyon’s death on February 10, 1953? 

Mr. Kriesien: If the Court please, we object to 
the question on the grounds heretofore stated and 
on the further grounds that the question has al- 
ready been asked and answered, although counsel 
proceeded to outline in detail the facts of which 
Dr. Rush had personal knowledge. The original 
question, he asked him to assume all of the facts 
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that he had personal knowledge of. The question 
has been asked and answered. 

The Court: J don’t think it will do any harm 
to have it answered. 

Mr. Mize: And if your Honor please, I wish to 
interpose an objection on the same grounds that we 
made in connection with the previous hypothetical 
question. 

The Court: The record will show that. 

Mr. Mize: May the witness be instructed as to 
the medical [860] cause of death? 

The Court: Yes. Will you do that? Just give 
us the medical cause of death. 

The Witness: Yes, that is my opinion, that this 
man died because of something that initiated a 
ehain of events as follows: One, that his heart 
rhythm became disturbed so that it could not carry 
on effective circulation. Two, there is an element 
of shock with it. Now, the reason I believe both of 
those existed, is because the autopsy showed an 
enlarged liver and passive congestion of the lungs. 
It would take some few minutes before that could 
develope. I can be certain that he did not have it 
previously, because I saw him and he was breathing 
normally, he was not breathing hard until I came 
back, and I saw him lying on the ground. I be- 
lieve shock was part of it because he was pulseless. 
Then his condition was cold and clammy when J 
touched him. I believe that he had this disturbance 
in the heart rhythm, because I could hear no heart 
tone with my ear on his bare chest. I could feel a 
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tremulous type of activity in his chest. I know 
that it takes about 20 or 30 seconds before sterto- 
rous breathing will start after one has had cere- 
bral pretty well cut down or cut off. I know that 
after we have a failure of circulation over a short 
period of time that it becomes marked or acute; 
that we can begin to accumulate the fluid passing 
out through the vessel walls in the tissues within 
30 seconds. [3861] Now, depending upon how acute, 
it could run probably up to three or four minutes 
before that might occur. I know with him, that he 
started his pulmonary edema, which is a fluid that 
comes out from the blood vessels, or we couldn’t 
have got the fluid in the bronchi in such period of 
time, and IT know by that time he was pulseless, 
and I know by that time that his circulation had 
been cut down to a very low ebb, and I know that 
his respiration stopped, and I believe that they 
stopped because of the cerebral anoxia that occurred 
beeause he had no blood from his shock to return to 
the heart, and he had passive congestion that dam- 
aged vessels and he had anoxia to his heart muscle 
that would keep aggravating the arhythmia so that 
the process became irreversible and his heart finally 
went from fast ventricular tachycardia into ven- 
tricular flutter or fibrillation and asystole and 
death. And I think that we had involved in it—this 
was a rather unusual type of sudden death—inas- 
much as it involved all four factors that we com- 
monly find responsible for sudden death. They all 
seemed to be a part in this picture to me. That is 
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the reflex phenomena that could produce shock 
and heart arhythmia, passive congestion which the 
autopsy findings stated were present, the arhythmia 
which I felt myself had to be present with the find- 
ings that I found when I was there. Yet, I know it 
could not have been only arhythmia because he 
lived too long, and he couldn’t have developed the 
pulmonary edema [862] and passive congestion had 
he died from just the arhythmia. There would not 
have been the time element. I further believe that 
this is a rather unusual type of case and I can only 
draw the conclusions that the primary thing must 
have been the ventricular arhythmia, because in sud- 
den death that is caused by any strong emotional fac- 
tor regardless of what it is. It’s felt that ventricular 
arhythmia and primarily fibrillation was also the 
eause of death, but we know that particularly now, 
myocardial infarction is responsible for it, but this 
man had an autopsy which showed that he did not 
have a myocardial infarction. So I then must assume 
that it was some strong emotional factor that in- 
itiated it, because the other factors were not there. 
Did that make it clear? 

Mr. Kriesien: If the Court please, I now move 
to strike the foregoing answer on the ground and 
for the reason that he is assuming facts not legally 
established and in evidence. 

The Court: No, I am going to leave that answer 
stand, counsel. 

Q. (By Mr. Beebe): Now, Doctor, in your 
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opinion, is it possible that a shotgun blast close to 
the face, which was sufficient to cause powder burns 
and seratches and wounds such as you deseribed 
on your examination, is sufficient to bring about a 
state of medical shock such as you have deseribed in 
giving your reasons for your prior answer? [3863] 

Mr. Kriesien: If the Court please, I object on 
the ground and for the reasons stated and for the 
further grounds that it requires this witness to 
assume a fact not legally established and would be 
based purely on conjecture and speculation, 

The Court: Well, we do know that a blast of a 
shotgun was discharged. 

Mr. Kriesien: That is correct, your Honor. 

The Court: The only thing we don’t know is the 
time element. 

Mr. Kriesien: That is correct. 

The Court: We do know that the shotgun blast 
was discharged. Now, whether it was before or 
after the seizure, we are left to speculate, but I 
am going to allow the question to be answered. You 
may answer it, Doctor. 

The Witness: If I understood the question 
correctly, do I believe that the shotgun explosion 
could cause the shock, and in my opinion, it could 
cause it. 

Q. (By Mr. Beebe): The corresponding medi- 
cal shock, yes. 

A. That is my opinion, that it could, yes, sir. 

Q. Doctor, do you have any opinion as to 
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whether the shotgun blast preceded any heart dis- 
turbanee in Mr. Lyons’ death? 

Mr. Kriesien: If the Court please, I object to 
that question as fa]ling in the realm of conjecture 
and speculation. 

The Court: T don’t think that the doctor’s 
opinion would [3864] be very helpful to me in a 
question of that kind, because frankly, without 
being—without intending any offense, Doctor, you 
speculated as much as we can 

The Witness: But I have an opinion on it, if 
that’s what was asked. 

Q. (By Mr. Beebe): I mean, based upon med- 
ical reasons, that you can sustain by medical rea- 
sons, Doctor, and not just by any guesswork ? 

A. That’s what my opinion is based on, that’s 
why I have an opinion. 

Mr. Kriesien: I made my objection, and there 


has been no ruling. 

The Court: J will sustain that objection. 

Q. (By Mr. Beebe): Is there anything in the 
time sequence of events which would give you a 
medical reason or which would support a medical 
opinion as to the time of the blast with respect to 
the commencement of the fatal heart attack or heart 
failure ? 

Mr. Kriesien: Objected to on the grounds here- 
tofore stated, and falls within the realm of con- 
jecture and speculation, your Honor. 

The Court: Objection sustained. 

Mr. Maguire: Your Honor, this, in our opinion, 
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and we may be mistaken, is rather important matter 
here, and I think for the purpose of the record, if 
your Honor will permit it, [865] that we would like 
to make an offer of proof on that. 

Mr. Mize: May I make one other ground on my 
objection, your Honor, and that is that this would 
not fall within the realm of medical opinion? 

The Court: All right, you may include that in 
it, but I believe I will allow Mr. Maguire to make 
his offer of proof. 

Mr. Maguire: Shall we do it through the wit- 
ness, with the witness on the stand on an offer of 
proof or shall we dictate it when the witness is not 
on the stand; I don’t know which? 

The Court: I think you had better put it in 
writing and hand it to me in the morning. 

Mr. Maguire: We ean do that. 

The Court: May we take an early adjournment 
today, I have an appointment. We will adjourn 
until tomorrow morning at ten o’clock. 


(Whereupon, at 3:45 o’clock p.m., November 
28, 1955, an adjournment was taken until 10:45 
o’clock a.m. of the following day. [366] 


(Pursuant to adjournment proceedings were 
resumed at 10:45 o’clock a.m., November 29, 
1955.) 


The Court: Proceed. 
Mr. Beebe: Dr. Rush, will you resume the stand, 
please ? 
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(Witness resumes stand.) 


Q. (By Mr. Beebe): Doctor, I may have asked 
you this, I am not sure, I’d lke to ask you one 
question. Going back to the events just before you 
found Mr. Lyons under the bush there on the oc- 
casion of his death, and referring to the last two 
shotgun blasts or explosions that you heard before 
the stertorous breathing can you estimate the 
amount of time which separated those last two 
blasts that you heard? A. Yes, I ean. 

Q. What is your estimate, Dr. Rush? 

A. Two—oh, two or three seconds. 

Q. Now, Dr. Rush, I want to ask you some ques- 
tions about the physical findings in the Mexican 
autopsy. The translation says, “‘When the sternum 
and rib cartilages were lifted, the chondro costal 
joints were found to be ossified.’’ Is that finding 
significant in this case? 

A. In my opinion, it would not be. 

Q. ‘“‘There were pleuro parietal adhesions of 
strong type in the posterior aspect of the sternum 
and left thoracic [3867] cavity.’? Would that phys- 
ical finding be of significance in this case? 

A. I do not believe it would be of much sig- 
nificance, no, sir. 

Q. ‘‘The right lung was found to be free.’’ 
Would that be of any significance in this case? 

AoeNo, sir, 

Q. ‘‘Both lungs were found to be congested.’’ 
Would that finding be of any significance in this 
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ease, Doctor? A. Yes, I think it would. 

Q. What, if anything does it indicate? 

A. It would tend to indicate that passive con- 
gestion was present, to be one of the findings of 
heart failure. 

The Court: What would bring that about, Doc- 
tor? 

The Witness: You mean the congestion? 

The Court: Yes. 

The Witness: Oh, well, it could come from heart 
failure, and by heart failure, I mean anything that 
would interfere with the contractility of the muscle 
of the heart, so that it could not maintain normal 
circulation. 

The Court: Would it also indicate a severe cold? 

The Witness: I doubt it, the way it describes 
that, it would be indicative of a severe cold. 

The Court: You did not observe him suffering 
from any cold at the time you went on the trip with 
him ? [868] | 

The Witness: I did not, no, sir. 

Q. (By Mr. Beebe): ‘‘On cut section, black 
liquid blood seeped out.’? Would that finding be of 
significance in this case, Doctor? 

A. I think it would have the same significance 
that the other findings had. 

@. You mean the one that you just explained im- 
mediately previously ? A. Yes, sir. 

Q. ‘‘The pericardium was found to be thickened 
and it had strong adhesions to the diaphragm.” 
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Would that finding have any significance in this 
ease, Doctor? 

A. It could have significance in this case. I don’t 
know whether it did or didn’t, because it didn’t de- 
scribe where these were. You see, there is quite a 
space between where the pericardium lies on the dia- 
phragm—one condition in which it could definitely 
be significant. 

Q. What condition do you have reference to 
which would make this significant in this case? 

A. Well, in this case, I don’t know that it was 
significant. 

Q. Oh, I see. 

A. You asked me if it could be significant. 

Q. Well, in what way could it be significant? 

A. If you had adhesions between the pericar- 
dium and the diaphragm, and those adhesions are in 
the region of where [369] the big veins from the 
lower part of the body come into the chest you can 
get a condition that we speak of as ‘‘adhesive peri- 
earditis,’’ and such a condition in that particular 
location could produce a syndrome that we speak of 
as Pick’s syndrome, which is due to damming back 
of the vein coming from the abdomen of the blood 
and it produces passive congestion in the lower ex- 
tremities, usually first, as opposed to normal pas- 
sive congestion from heart failure that usually goes 
to the liver first and then into the lower extremities 
second. 

Q. Now, Dr. Rush, do you have in mind the facts 
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I asked you to assume yesterday in the hypothetical 
question ? A IL ley, 

Q. Including the record, excluding the opinion 
and so forth, is there anything in that which gives 
any indication that Mr. Lyons had Pick’s syn- 
drome ? 

Mr. Kriesien: Another objection to the question 
on the grounds heretofore stated, that the hypo- 
thetical question does not set forth the facts upon 
which the opinion is predicated. 

The Court: Well, counsel, if there is anything 
contained in that autopsy report which is based on 
objective findings, I think it would be admissible. 

Mr. Kriesien: I think that is correct, sir. 

The Court: And I think that was the pinpoint 
of your question, wasn’t it? [370] 

Mr. Beebe: Yes, sir, your Honor. What the doc- 
tor has testified is that if these adhesions had been 
in a given place, that they might have some signifi- 
cance, and now I am trying to find out if on the 
facts—other facts in the case, the clinical history 
and so on what was given to him in the hypothetical 
question, there was any other indication which 
might tend to throw light on the question of 
whether Mr. Lyons had Pick’s syndrome as Dr. 
Rush just explained it to the Court. 

The Court: I will allow the question. 

The Witness: No, in my opinion he had no evi- 
dence to indicate Pick’s syndrome. 

Q. (By Mr. Beebe): Thank you, Doctor. ‘The 
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heart was surrounded by a dense coat of fat tis- 
sue.’’ Is that fact of significance in this case? 

A. Inmy opinion it would not be of any particu- 
lar significance. 

Q. Why not, Doctor? 

A. ‘There are many people that have a reason- 
able amount of fat on the pericardium, and that of 
course is the covering that encases the heart, and 
unless that amount of fat be enough to interfere 
with the heart function, I don’t believe it could be 
considered of significance. 

Q. The next question, Doctor, is: ‘“The left ven- 
tricle was slightly hypertrophied.’’ Is that finding 
of significance [371] in this matter? 

A. I would think that that would have some sig- 
nificance, yes, sir. 

Q. And what significance does it have? 

A. That would indicate that the left ventricle of 
the heart had had a little extra work to do over this 
man’s life, probably within recent years and there- 
fore had hypertrophied or thickened in order to do 
that amount of work. 

Q. The next statement is, ‘‘The semicirenlar 
valves of the aorta were thickened and hardened 
with atheromatous deposits.”’ Is that finding signifi- 
eant in this case? 

A. I don’t think that is of any more significance 
than the left ventricular hypertrophy would be. 

Q. Now, Dr. Rush, to the statement about the 
left ventricle being slightly hypertrophied, does that 
fact carry with it any implication of a danger of a 
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sudden serious or fatal heart incident initiated or 
precipitated by some internal cause ? 

A. No, it does not. 

Q. Now then, the statement, ‘‘The semicircular 
valves of the aorta were thickened and hardened 
with atheromatous deposits.’’ Doctor, in your opin- 
ion, does that fact carry with it any implication of 
danger of a sudden serious or fatal heart incident 
initiated or precipitated by some internal cause? 

A. No, it does not. [372] 

Q. ‘‘Mitral valve was slightly dilated.”’ Is that 
of significance in this case? 

A. I don’t believe it is of too much significance, 
no, sir, beeause that is something that could have 
occurred at the time of his death. 

Q. Does a finding on post-mortem that the 
mitral valve was shghtly dilated carry with it any 
implication of danger of a sudden serious or fatal 
heart incident initiated or nee by some in- 
ternal cause? 

A. It does not, in my opinion. 

Q. ‘‘The coronary arteries were dissected and 
they were found to have a diminishment in their 
ealiber due to the presence of atheromatous 
plaques.’’ Doctor, is that finding of significance in 
this case? 

A. It’s rather a difficult question to answer, be- 
cause it doesn’t give one any idea as to how much; 
one would presume that it couldn’t have been terri- 
bly extensive, or they would have stated the amount 
of diminishment. 
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Mr. Kriesien: If the Court please, I move that 
the answer of the Doctor, that they would have so 
stated, be stricken from the record on the ground 
that he has no way of knowing what they would 
have stated. 

The Court: The motion is granted. 

Q. (By Mr. Beebe): Now, Doctor, does that 
statement carry with it any implication of 1mmedi- 
ate or danger of a sudden serious or fatal heart in- 
cident initiated or precipitated by [873] some in- 
ternal cause ? A. My opinion—— 

Mr. Kriesien: I! object to that question, your 
Honor, on the ground and for the reason that there 
is no showing as to what degree there was any ob- 
struction and the Doctor has already testified that 
he doesn’t know. Therefore, whether it would pose 
any danger or not is not within the realm of this 
Doctor’s testimony at this time. 

Mr. Maguire: I’d lke to call your Honor’s at- 
tention to the subsequent examination made by Mr. 
Kriesien of the Mexican Doctor; in which they said 
they could not measure it. I think that of itself, it 
can’t be measured, it cannot be of any particular 
size. I think that adds to that with what is in the 
statment that the Doctor made. 

Mr. Kriesien: ‘To correct you, Mr. Maguire, the 
answer was not they could not measure it, that they 
could not state how much it measured. 

Mr. Maguire: Well, counsel, I heard it was im- 
possible to say——— 

Mr. Kriesien: Impossible to say, correct. 
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The Court: The objection will be sustained. 

Q. (By Mr. Beebe): Now, Doctor, assuming 
the facts that I gave you in the hypothetical ques- 
tion yesterday, and assuming the facts shown in the 
medical records which are in evidence and the other 
facts shown in this autopsy, the facts which [374] 
you yourself saw and related with respect to Mr. 
Lyons’ appearance and activity throughout the time 
you were with him, and including his activities on 
the morning of his death, and the facets which you 
have related and which are in evidence concerning 
the events of Mr. Lyons’ death, and disregarding 
any opinions of any other experts, do you have an 
opinion as to whether or not the matters which I 
have just mentioned to you from the autopsy, tak- 
ing into consideration the clinical history and all 
the other matters that I have asked you to assume, 
do you have any opinion as to whether those things 
taken together carry with them any implication of 
danger of a sudden, serious or fatal heart incident 
initiated or precipitated by some internal cause ? 

Mr. Kriesien: If the Court please, we will object 
to that question on the ground that the hypothetical 
question does not incorporate the facts upon which 
the witness is asked to express an opinion. Also it 
is apparent that the medical autopsy did not show 
the extent of the diminishment of the coronary ar- 
teries and for that reason we do not believe that this 
witness is in a position to answer the question as 
propounded. 

The Court: J believe I would like to hear the Doc- 
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tor’s thinking on that particular question; I will 
overrule the objection. 

The Witness: It would be my opinion that there 
was—will you state the question again? I have lost 
my continuity [375] of it. 

The Court: Will you read it, Mr. Reporter? 


(Question read.) 


The Witness: Yes, I have. 

Q. (By Myr. Beebe): And what is that opinion ? 

A. It would be my feeling that there is no evi- 
dence to show an internal cause could have precipi- 
tated it. 

Q. Well, I don’t think that answered my ques- 
tion, Dr. Rush. My question was whether all those 
facts taken together and assuming the man was still 
alive, if you knew those facts would they carry with 
them any implication of danger of a sudden, fatal 
heart incident initiated or precipitated by some in- 
ternal cause? 

A. In my opinion, they would not. 

Mr. Kriesien: Just a moment, I will object to 
that question as the witness has already answered it. 

The Court: The answer may go out, but I will 
rule on the objection. The objection will not be over- 
ruled pending my ruling on the objection. 

The Witness: It would not. 

Q. (By Mr. Beebe): Dr. Rush, would you ex- 
plain the reasons for your answer? Could you give 
the Court your medical reason for that answer ? 

A. Yes. If we take the history of this man as 
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given in the records that I was shown and has been 
given in testimony here, [376] he has no story that 
would suggest any heart strain, except the possibility 
of his two episodes of chest pain. Now, the first one 
occurred in about 1950; the next one was in 1953. 
The first one, apparently there is only one episode 
according to what the records show, was a pain 
across the chest going to the arms associated with 
a weakness in the arms. He had no recurrence of 
such a pain for three years, so it would be very diffi- 
cult for me to feel that we could consider that as an 
angina type of pain due to coronary insufficiency, 
and have no recurrence with the active life that this 
man lived for three years as regards his business 
and as regards his activity and his emotional ten- 
sions that he worked under; the business deals that 
he had. Second, it would be very unusual to have an 
angina type of pain from coronary insufficiency 
produce weakness in the arms. It is possible if he 
had severe enough pain’ for an individual to be 
weak, but I can’t imagine how it could just choose 
the arms. The next fact is the fact that he had this 
pain in 1953 which came on after a very strenuous 
_ several days of emotional activity and I don’t know 
how much physical activity was mixed up in that, 
it isn’t stated, there is no statement made in there 
as to what precipitated this pain, and an examina- 
tion made at this time, as was also true after the 
first one, revealed no findings objectively that were 
stated. It could—the Doctor could have seen that 
the heart was acting abnormally. Now, pulse [377] 
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ean be counted; blood pressure can be taken; heart 
size can be determined—as I understand fluoro- 
scopic examinations were done, particularly after 
the second one; fluoroscopic examinations were done 
on this man twice a year in 1951 and ’2, and cer- 
tainly if there had been any particular change, the 
same man having done these fluoroscopics should 
have been able to detect them, so I would have to 
fee] that there was no physical evidence to indicate 
there had been any change in his heart between 1950 
and 1953, and even after his second episode of pain, 
we do not have any indication that it had to be an 
angina type of pain. There are many things that 
give chest pain. He had no other cardiac symptoms 
that are recorded in the record any place that I saw. 
His blood pressure had run within normal range 
taken several times, his pulse, I think, was, on one 
or two occasions, reported as being a little bit fast, 
which anybody might have with pain or particularly 
with excitement or with worry, and I don’t believe 
that it would have much more significance than 
that. It would be hard for me to feel that he could 
have had any serious heart involvement. He had the 
same findings over a period of three years, had no 
evidence of any heart strain during these few days 
I was with him, and we were on a small ship, so 
that we saw each other very frequently. I saw him 
work for at least a good 30 minutes trying to land 
a big fish. I know it was physical effort, and quite 
severe physical [378] effort, because I saw him tug 
and pull, and yet, following this, there was no 
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change in color, no cyanosis nor pallor. There was 
no distention of the neck veins. The man had no 
short—he had no shortness of breath, he complained 
of no pain of any kind. In fact, the only thing that 
seemed to irk him was the fact that he had lost the 
fish. Following this, he carried on perfectly normal 
activity the rest of the day and must have felt very 
good, because it was his idea that we get up early 
the following morning to hunt doves, and I believe 
if he had been tired or fatigued, he would not have 
been so enthusiastic about it, and the next morning 
when we got up and went ashore, he hiked around 
the countryside, including a small hill with no obvi- 
ous evidence of short breathing, certainly he didn’t 
complain of pain, because I was with him when he 
was doing this walking. I don’t think he was as 
short of breath as I was on walking up that hill, so 
when you put all those facts together, it just don’t 
make it possible for me to feel that something sud- 
den was going to happen right then, because there 
was no change in the pathology in his heart within 
that five minutes. Now, I would feel that if this man 
had had some coronary insufficiency, because of the 
atheromatous plaques in his blood vessels in the 
heart, that would have been the cause of his death, 
that we’d have expected to have found evidence of 
an acute coronary involvement of some kind, such 
as a coronary occlusion with [879] thrombosis, and 
T mean an organic occlusion, and—— 

Q. Will you let me interrupt you? Will you de- 
seribe what you mean by an organic occlusion ? 
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A. I mean by that, that it is a substance in the 
artery so that the blood cannot get through. There 
is plenty of blood present, but it cannot get through 
it. 

Q. What kind of a substance would that be, 
Doctor ? 

A. It most commonly would be a clot, and as 
stated the autopsy certainly did not find any or- 
ganic clot. 

Mr. Kriesien: If the Court please, I move that 
that answer be stricken from the record on the 
ground that according to the autopsy report they 
did not or do not find such a elot. 

Mr. Beebe: Well, Mr. Kriesien, it is your ques- 
tions which I have which are assumed, and I don’t 
think it takes a Doctor to read the translation with 
regard to the record. 

The Court: The mere fact that there was an ab- 
sence of a clot is noteworthy; isn’t it? 

Mr. Beebe: Yes, and the Mexican Doctor specifi- 
eally said, on examination by Mr. Kriesien, that 
there was no evidence of anti-mortem clot. 

Mr. Kriesien: That is correct; I withdraw my 
objection. 

The Court: Overruled. 

The Witness: So that I don’t know of any—— 

Q. (By Mr. Beebe): Pardon me, Doctor, for 
the interruptions. [880] I didn’t hear the mioear- 
dial infarction. 

A. There was no evidence of mioeardial infare- 
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tion that one would expect to follow a coronary 
thrombosis, therefore 


Q. Oh, Doctor, pardon me for interrupting you, 
but what is a miocardia] infarction; will you de- 
seribe it for the Court, please? 

A. A miocardial infarction is an area of tissue 
that has been killed, you might say, or dead tissue 
because of a lack of blood supply going to that par- 
ticular tissue, so that a miocardial infarction would 
be an area of heart muscle that literally has died or 
become destroyed. 

Q. What is the common cause of that, for the 
Court? 

A. Coronary insufficiency? Well, the common 
cause will be a coronary thrombosis, you can get it 
from anything that will decrease blood supply ade- 
quately fast enough. 

Q. Now let me ask you one question, and then 
you can continue your answer. Are those things that 
you have just mentioned, coronary occlusion with 
infarction and thrombosis, are they sudden death 
matters ? 

A. They ean be, in fact they quite commonly are 
and I would have expected that the autopsy should 
have shown some of those factors if the cause of his 
death was due to, as you stated, an internal reason 
with the material that has been given me as regards 
what his physical findings showed, what his history 
showed, and what the autopsy showed. Now, [3881] 
if we realize that in sudden death we have two fac- 
tors that are so effectively involved, particularly in 
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the type of sudden death this man had, one of them 
being a coronary involvement, as I have mentioned, 
coronary occlusion and the thrombosis and miocar- 
dial infarction, which by itself can produce a change 
in heart rhythm of a serious nature, that would lead 
to death. It could also produce shock, which I be- 
lieve this man had evidence of. It could also pro- 
duce passive congestion if the man lived long 
enough for circulation to be maintained that long, 
but all of those which this man had, there was no 
miocardial infarction shown, so I don’t know how to 
explain why the heart went into its obvious asystole 
or change of rhythm so that this man died of any 
mechanism as regards having its origin suddenly on 
the inside. 

@. As regards any internal origin; is that it? 

A. Yes. 

Q. Now, Doctor, with special reference to the 
matter of the gallstones, I believe that the autopsy 
shows that there were two gallstones, one, one cen- 
timeter in diameter which was located at the union 
of the systic duct and the common bile duct, the 
other of three millimeters was in the fundus and it 
was testified by Dr. Serrano when My. Kriesien 
examined him, that both of those gallstones were 
free. Now, in your opinion, do the presence of those 
gallstones or any of the [3882] facts shown in the 
autopsy concerning the bile and so forth, the 40 
centimeters of bile, in your opinion are they—are 
those factors of significance in this case? 

A. No, in my opinion they are not. 
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Q. Will you give your reasons, Doctor? 

A. Yes. My reasons are first, according to the 
history that was given in this clinical story by the 
two doctors who had examined him, Dr. McKeown 
and Dr. McBride, he had no story of digestive dis- 
turbances. Second, he had no story of jaundice or 
anything that would suggest that the gallstone had 
ever blocked the common duct. He had no history of 
pain that would suggest gallbladder pain, unless 
those two episodes of pain mentioned could have 
been due to the gallbladder. He was on a perfectly 
normal diet while he was with us, and didn’t stay 
away from the ordinary foods we’d expect to upset 
a gallbladder, if he had gallbladder disease. I think 
it’s further pretty well established that there are 
many people that have gallstones in an autopsy that 
never had a symptom and never had any trouble 
from them. I know that it 1s not uncommon in 
women of middle age that have had children, the old 
axiom used to be ‘‘fair, fat, forty, and female,”’ that 
never had any symptoms and yet you frequently 
will find stones at autopsy. They never had any 
heart trouble that the gallstones might have caused. 

The Court: Isn’t it a fact, that if the stones are 
not [383] large enough they would dissipate them- 
selves by the absence of fats and other substances 
in most cases? 

The Witness: J don’t believe that has been very 
well established, your Honor, that a stone will dis- 
solve itself. 

The Court: At anv rate, with a fat-free diet, if 
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they were relatively small, they would give no par- 
ticular trouble; isn’t that correct? 

The Witness: I think that is correct, and I 
think it is further correct that it doesn’t necesarily 
—or in fact, I would feel that the bigger the stone, 
the safer it would be, because a big stone in the gall- 
bladder is going to stay there. If they are smaller, 
they may go out in the duct. 

The Court: Well, I tried a case one time where 
a gallbladder was revealed on autpsy had com- 
pletely hardened the whole bladder. Is that an un- 
usual situation ? 

The Witness: That would be a rather unusual 
situation there, because calcium deposits into the 
wall of the gallbladder, and it would be a little bit 
unusual because the stones are made inside. 

The Court: All right, pardon me. 

The Witness: Gallstones are made of cholesterol 
stones and of calcium stones and then we have the 
third one, the mixed stone, and it further stated 
that these were free, and if they were free then it 
means that they must not have [884] been caught 
in the ducts to have produced any particular reflex 
trouble, or we’d have expected to have found, if 
they were bound down, particularly the location of 
a bile stone in such a position, and be free—I might 
be able to demonstrate that better with a diagram 

Mr. Beebe: May I have this marked for identi- 
fication ? 

The Clerk: Plaintiff’s Exhibit 42. 
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(Document was thereupon marked Plain- 
tiff’s Exhibit 42 for Identification.) 


The Court: I think before you begin the expla- 
nation with your diagram, we will take a short 
recess. 

(Whereupon, a short recess was had.) 


The Court: All right, proceed. 

Q. (By Mr. Beebe): Doctor, you were about to 
explain to the Court the physiology of this gallblad- 
der matter. 

A. Well, I thought possibly it would be easier. 
Now, he stated the stones were in—this drawing of 
the gallbladder which is shown here, that I will put 
a number one on with a circle around it is the gall- 
bladder itself. Now, number two which is circled 
with an arrow pointing to it, shows the cystic duct. 
Number three, which we will label the same way 
shows the hepatic duct, and number four which we 
will label the same way shows the common bile duct. 
Now, this is drawn according to scale being six 
times above average. I mean this takes an average 
gallbladder—this has been [385] enlarged six times, 
so we will just make a note up there six times, so 
that it will give an idea of the comparison of sizes. 
This was those two gallstones which were just put in 
here (indicating), it is not the position that they 
were stated—I am going to label them by calling 
this, one, supposed to show—suppose we leave it 
there, so I will label this one A with a cirele around 
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it which is the big one, and I will label this one with 
B, which is the little one. Now, as stated the big one 
was one centimeter or ten millimeters in diameter, 
and that the small one was three millimeters in di- 
ameter. The small one was supposed to be in the 
fundus, where it is located. The big one, however, 
was stated to be at the mouth of the cystic and 
common ducts where they come together, which 
would have placed this stone in this position, which 
T am showing an arrow which we will put down 
here the position of A. It was also stated to be free, 
which is hard to imagine, but it is true we do have 
this irregularity on the lining which is extended 
down into the mouth here (indicating) and un- 
doubtedly it must have been enough to have held it 
in this spot, and by free must mean that it was not 
impacted in, and as the man never had jaundice, it 
must mean that it never got out here to block the 
hepatic duct. The man never had gallbladder pain, 
unless these two episodes of pain that he had was 
gallbladder pain. It could not have very well 
blocked any of these ducts to [886] any appreciable 
degree or we would have had pain from the con- 
traction of the duct attempting to remove the stone 
particle. Now, I think that explains the location of 
where the autopsy says it was, and the comparative 
S1Zes. 

Mr. Beebe: May the Court please, plaintiff 
offers Plaintiff’s Exhibit 42 for the purpose of illus- 
trating the testimony of Dr. Rush on this point. 
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Mr. Kriesien: No objection for the purpose of 
illustrating. 

The Court: It will be received for that purpose. 


(Document previously marked Plaintiff’s 
Exhibit 42 for Identification was thereupon 
received. ) 


Q. (By Mr. Beebe): Now, Dr. Rush, is it pos- 
sible for a gallbladder disturbance—oh—hefore I ask 
that, 1s 40 ces. of dark green bile an abnormal] find- 
ing in a gallbladder? 

A. No, it is not. 

Q. Now, Dr. Rush, is it possible for a gallblad- 
der disturbance to initiate some sort of a reflex 
which would cause an arhythmia of the heart? 

A. Yes, it is. 

Q. Now, returning to the hypothetical facts in the 
matter you have been assuming, Doctor, and assum- 
ing all of those things and with special reference to 
the gallbladder situation [887] which you have dis- 
cussed, do you have an opinion whether it is likely 
or probable in this case that any gallbladder dis- 
turbance initiated any arhythmia of Mr. Lyons’ 
heart on the occasion of the fatal incident? 

A. Yes, I do have an opinion. 

Q. And what is your opinion? 

A. It is my opinion that it did not. 

q. And just to shorten it up, Mr. Kriesien; what 
would your reasons be, the ones you have explained 
suggest to explain this gallbladder? 

A. My reasons for what? 
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Q. For your opinion that you gave us. 

A. All right. 

Q. All right, Doctor, will you give your reasons 
for that opinion? 

A. Yes, the reasons for my opinion are as fol- 
lows: That this man gives no story of having had 
gallbladder disease. He gives no story of having had 
any gallstone symptoms. He gives no story of hav- 
ing had a dilated or distended viscus like we’d ex- 
pect to get if you were going to reflexly have a gall- 
stone involvement or an arhythmia of the sympa- 
thetic or parasympathetic nerves to the heart. 

Q. Now, then, Doctor, a few moments ago you 
were testifying and you defined what you meant by 
an organic coronary occlusion. Is there some other 
kind of organic occlusion? [388] 

A. The word properly used would, of course, 
would mean an organic coronary occlusion, but if 
you don’t have an adequate amount of blood going 
to the heart such as, we’ll say a big hemorrhage, so 
that there is no blood can get to the coronary, you 
will have the same thing that you would have with 
an organic occlusion, or one could describe that as 
a functional occlusion, if you wish. 

Q. Now, Doctor, will you explain what you mean 
by the term ‘‘coronary insufficiency’’? 

A. Coronary insufficiency means that there is 
not an adequate amount of blood going through the 
coronary artery to take care of the nourishment of 
the heart muscle at the time that the heart muscle 
needs that nourishment. Now, that is a long way 
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around, but what I mean is a heart that is working 
needs more blood than a heart that is not working, 
and where you would not necessarily have to have 
a coronary insufficiency if it was getting adequate 
blood at rest, and yet if you would have this indi- 
vidual exercise and his heart did more work, then 
the artery might not get the amount of blood where 
you could have a coronary insufficiency at that time, 
such things as hemorrhage or shock, in which there 
is not enough blood gets to the heart to be pumped 
out into the aorta so that it can fill the coronaries 
without a functional affair, such things as a true 
narrowing, if it were narrow enough so that it 
couldn’t take the amount of blood needed [389] 
would be an organic insufficiency. I think you might 
liken it to an irrigation ditch, that ditch needs a 
certain amount of water, and if somebody puts a 
dam in the ditch, why, you have got the water 
where it can’t go through, but on the other hand if 
the ditch itself is not big énough, you would have 
the same thing. 

@. Your reference to your first one, would that 
be organic? 

_A. The first one would be organic and the second 
one would be functional. 

Q. Now, if the Court please, I wish to put a 
question to the witness which probably would bring 
about an objection, because it will seek to elicit an 
answer upon the shotgun. I wish to do it, because it 
oceurs to me that with the futher foundation that 
has been laid, it may be admissible, and if it is not, 
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I should like to make it in the form of an offer of 
proof, if I may. 

The Court: That is the matter we discussed yes- 
terday ? 

Mr. Beebe: Yes, your Honor. 

The Court: Do you have it written out? 

Mr. Beebe: No, your Honor, I didn’t. I got busy 
working last night, and I did not get to that. I apol- 
ogize to your Honor, but I worked until three 
o’clock in the morning, but I did not get it written. 

The Court: Well, that’s all right, I would sug- 
gest that the Doctor be excused temporarily while 
the offer of the [890] plaintiff is made. 

Mr. Beebe: Yes. Then I will have no more direct 
examination. 

The Cowit: Wall you step out, please? 


(Witness leaves courtroom. ) 


Mr. Beebe: May the Court please, the plaintiff 
respectfully offers to prove as follows: The witness 
would be asked to assume the same facts which he 
has been assuming in his testimony in this case, and 
he would be asked to state whether he has any opin- 
ion as to whether there were any outside or any ex- 
ternal forces other than the last shotgun blast which 
he heard, which could probably have initiated the 
fatal heart imeident of February 10, 1953. If per- 
mitted to answer the witness would say that he has 
an opinion, and if asked what that opinion was, he 
would testify that in his opinion there was no other 
incident, other than the last shotgun blast that he 
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heard which likely or probably initiated the fatal 
heart incident of February 10, 1953. 

The Court: Well, counsel, it occurs to me that 
that matter has been adequately covered by the 
Doctor. 

Mr. Beebe: I think it has been covered by a 
process of elimination, it has, and now in our effort 
to make a full presentation, we simply want to pre- 
sent it in the positive form, and we are making our 
offer of proof for the record. 

The Court: I think I am afraid of that question, 
counsel, [391] I think I would be afraid for the rec- 
ord, too. I think that it has been adequately covered 
by a process, as you have suggested, of elimination, 
possibly by sort of a negative approach, but I think 
I have a complete understanding of the Doctor's 
reasons for that, and the offer of proof will be 
denied. 

Mr. Beebe: As a matter of fact, your Honor, 
under the circumstances, the plaintiff will withdraw 
her offer of proof. 

The Court: All right. Mr. Crier, will you get 
Dr. Rush? 


(Witness resumes stand.) 


Mr. Beebe: I have finished the direct examina- 
tion. 
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Cross-Hxamination 
By Mr. Kriesien: 


Q. Dr. Rush, I’d like to have you deseribe with 
particularity the material facts upon which you 
predicate your opinion that you gave that the condi- 
tion of Mr. Lyons’ heart was normal for a man in 
his age range. 

A. Well, I don’t know that there would be any- 
thing different than what I stated before. There is 
a man that by autopsy showed apparently some 
atheromatous plaques in his coronaries, apparently 
had some on the aortic valve. They state the aortic 
valve was stiffened and hardened. They state that he 
had a slight amount of ventricular hypertrophy. 
Now, I think it’s very fair to say in a man of 48 to 
50 you can find those things in a reasonable major- 
ity of people, and I don’t believe [3892] that one can 
state that that’s particularly out of the realm of 
what might be expected in that age group. There 
are very few people or very few autopsies that I 
have seen, and I think I have checked hundreds of 
hearts, that I haven’t found some atheromatous 
plaques in the aorta or the valves and under the 
coronaries in that mid-age group. It does not state 
that there was any thrombosis or sclerosis. It 
doesn’t state there was any miocardial infarction. 
It does not state there is any evidence of fibrosis as 
though there had been chronic lack of nourishment. 
It does not state that the valve leaflets were de- 
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formed. It does not state that the aorta itself was di- 
lated. It does not state that the coronary arteries 
were interfered with in any way, so it should have 
been able to function as a normal heart, and must 
have as this man had no symptoms, had no physical 
findings that were demonstrated on at least—there 
were seven examinations that are recorded, and I 
just have to assume that with a complete negative 
history, completely negative physical examination, 
normal electrocardiogram, normal fluoroscopic ex- 
amination—in facet all of his lab work was normal, 
except on the uric acid which showed the gouty con- 
dition which he had, and it was normal, of course, 
part of the time it was being treated—TI would think 
that one would consider it a normal heart for the 
age group. 

Q. Dr. Rush, those were dead individuals that 
you examined [393] their hearts, and they had died 
of some heart condition ? 

A. Yes, or other conditions; they weren’t all 
heart deaths. — 

Q. And, Doctor, I wish you would state with 
particularity the facts upon which you predicate 
- your opinion as to the medical cause of Mr. Lyons’ 
death, namely, the emotional reaction, medical 
shock, and into ventricular fibrillation and death. 
The faets upon which you base that opinion ? 

A. I believe we can definitely state this man had 
a serious cardiac arhythmia, and that’s stated upon 
my own personal findings at the time of his death. 
When [I saw this man he was still alive, he was un- 
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conscious, he was cyanotic, he showed stertorous 
breathing, and he gradually (developed pulmonary 
edema. He was pulseless. I was unable to hear any 
heart tones with my ear against his bare chest. I 
had no stethoscope. I was unable to feel any heart 
beat with my hand on his chest. I did feel that I felt 
somewhat of a tremulous type of movement under- 
neath his chest when I first saw him. Now, he lived 
for a few minutes after I saw him. I would feel that 
he must have had some circulation or he couldn’t 
have lived that long. It couldn’t have been a ven- 
tricular fibrillation all the time or he couldn’t have 
lived that long, and I don’t believe he could have 
had the same chain of symptoms. I think if he had 
had a ventricular fibrillation from the very start, 
that he would have suddenly fainted or become un- 
conscious, go into stertorous breathing [394] prob- 
ably within a matter of 20 to 30 seconds, probably 
not lived over a minute and a half, and probably 
would have had no pulmonary edema, and probably 
would not have developed as much cyanosis as he 
did, and certainly would not have lasted the period 
of time that he did. So, he must have had some cir- 
culation to produce the passive congestion which 
was shown by the autopsy, namely, the enlargement 
of the liver and the changes described in the lungs. 
I feel that in a sudden death of that type, there are 
two reasons why it occurs out of a clear sky. One is 
a miocardial infarction due to a coronary thrombo- 
sis, and that is not an uncommon finding, and it is 
followed by a serious arhythmia, and not in effect 
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ventricular fibrillation. It’s because of that finding 
that Dr. Levine advised that quinidine be used to 
try to prevent such a complication. That was not 
done on this man’s autopsy, therefore something 
else must have produced it and the other common 
causes, and when J say common causes, remember 
that ventricular fibrillation itself is not too common, 
so that none of these causes will be too common, but 
emotional tension, of which loud noise has been re- 
ported as being one cause, pain, emotional strain or 
tension caused by any sudden type of reaction, such 
as an individual that might be a soldier, which I be- 
lieve 1s the parallel you used, wouldn’t have such 
an attack when he was going over the top facing the 
gunfire, but he might well have such an attack when 
he got home after [395] he had been through such 
an affair and had relaxed 

Q. Dr. Rush, I don’t want to interrupt you; in 
your giving the common causes of ventricular 
fibrillation, I’d hke to have you restrict yourself 
to the facts insofar as possible. 

A. Well, I said that I thought loud noise 

Q. You have emotional tension and then you 
have pain that you have raised as two of the com- 


mon causes; what are the other causes? 
A. Well, we stated that miocardial infarction as 
a result of the coronary thrombosis is the first one. 
Q. I was asking about the other common causes. 
A. Reflex phenomena is probably more common, 
is reflexes from the back of the throat or gastro- 
intestinal attacks, although I assume other reflexes 
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could do it. Certain drugs such as toxic doses of 
digitalis can do it; quinidine has been known to do 
it; certain irritating gases; pulmonary emboli. I 
think that covers it. 

Q. What do you mean, Doctor—well, I don’t 
want to get into that right now. Those are the other 
common causes of the occurrence of ventricular 
fibrillation ? 

A. They are the majority of them. 

Q. All right, continue, Doctor. 

A. I couldn’t swear that I might not have for- 
gotten one, but that is the ordinary things. 

Q. Continue, Doctor. [396] 

A. On what? 

Q. You were giving a recital of the facts upon 
which you based your opinion. Is that all the facts? 

A. Oh, no, I thought you asked me about ven- 
tricular fibrillation. 

Q. No. 

A. That’s the way I understood the question. 
Will you read the question again then, please? 


(Question read.) 


A. Next, as stated, I believe the arhythmia was 
quite definitely shown by what I saw and felt my- 
self. Next is stated he did not die immediately or he 
could not have developed the passive congestion 
which he had. Third, there was some element of 
shock present. Shock can come from a coronary 
thrombosis and a pericardial infarction, but as 
stated, again, the autopsy doesn’t show that he had 
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it, so that something else must have precipitated the 
shock and also caused ventricular fibrillation, so 
that we had an individual here that has a negative 
past history, normal physical findings on several 
physical examinations, normal electrocardiograms, 
normal fluoroscopic examinations are reported, and 
autopsy findings such as slight left ventricular hy- 
pertrophy, atheromatous plaques on the coronary 
vessels, and hardening and stiffening of the aortic 
valve, some dilitation of the mitral ring and the 
other findings that go with passive congestion, and 
gallstones. [397] The two gallstones that have been 
mentioned, I don’t believe any of those are etiologi- 
cal facts, for I think that passive congestion was a 
result and not a cause. There is nothing reported 
about the miocardium or the heart muscle showing 
any degenerative change nor fibrosis nor changes 
that would suggest that it had been a heart under 
poor nourishment from coronary insufficiency in a 
chronic way. There was no dilatation that one would 
expect if the heart had been under strain very long, 
so it must have lost its nourishment quite rapidly, 
and having those factors, plus, as I stated, negative 
factors on the physical side and history in life, it 
would seem to me that we would have to explain it 
on the basis of some outside emotional or outside 
cause for an emotional upset of some kind. I don’t 
know of any other way to explain it. 

Q. Well, then, Doctor, as I understand it, to at- 
tempt to shorten your explanation, you base your 
opinion on a negative past case history and the au- 
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topsy findings and what you observed at the time of 
the oceurrence; is that substantially correct? 

A. And negative electrocardiograms and fluoro- 
scopie examinations. 

Q. That was included in my negative past case 
history. A. “Ox 

Q. Now, when did you first ascertain the nega- 
tive character of the past case history of My. 
Lyons? [398] 

A. I don’t know that I can answer that question. 
I don’t recall when I first—I got bits of it from the 
very start from the pilot who had been close to Mr. 
Lyons for years and was very fond of him, was the 
one that stayed with him, with the body after this 
happened, and the rest of them went back to town, 
to the ship, and in talking to Bob Lyons, he told 
me—— 

Q@. Bob who? 

A. Bob Parrick, I am sorry, and he stated he 
had no illness, that he had always been strong, 
couldn’t imagine how it could happen to this man; 
he couldn’t understand how it could happen, so that 
I began to get my first information about it within 
the first 15 or 20 minutes, and with an individual 
who had lived quite close to him as an associate, and 
it was gradually added to by the information I got 
later by contact with his other doctors. 

Q. As a matter of fact, you were advised by 
Mrs. Lyons that he had been checked over by Dr. 
McBride and that he was in generally good health? 

A. That’s right. 
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Q. When did you first obtain Dr. McBride’s 
medical case history file? 

A. Shortly after this occurred, and proceeded 
to misplace it, and it was not found again until a 
short time—well, I have forgotten just exactly when 
it was, it was not too long ago. [399] 

Q. Did you read it when you got it? 

A. No, I never did; I looked it over when I got 
the electrocardiogram and T was going to study it, 
and in the meantime due to some moving, it was 
misplaced. In fact, I thought it was lost. 

Q. But did you go through most of the file, Doc- 
tor? A. I—since then, yes, siv. 

Q. I mean at that time? 

A. No, I didn’t at that time. 

Q. Then do I understand you merely looked at 
the electrocardiogram ? 

A. No, I probably glanced at the other phases of 
it. I didn’t go through with any particular care as 
regards drawing a conclusion or anything from 
that, or having any information to what treatment 
he had had and whether he had been examined 
twice a year; I didn’t know that until I read Dr. 
‘McBride’s deposition. 

Q. When did you read that the first time? 

A. About—within the past month, I presume, 
maybe not that long ago. 

The Court: May we take our recess now? Two 
o’clock, counsel. 

Mr. Beebe: Yes. 

Mr. Kriesien: Yes. 


vs. Jane S. Lyons 413 
(‘Testimony of Dr. Homer P. Rush.) 


(Whereupon, a recess was taken until 2:00 
o’clock p.m. of the same day.) [400] 


(Pursuant to adjournment, proceedings were 
resumed at 2:00 o’clock p.m., November 29, 
1955. ) 


The Court: Proceed, gentlemen. 

Mr. Kriesien: Dr. Rush, I beheve before lunch 
that you had testified that shortly after the occur- 
rence you had Dr. McBride’s medical case history 
or file and you had made some examination of it, 
and had not examined the deposition until some 
time shortly before this trial? A. Right. 

Q. Is that a correct statement, that shortly after 
the occurrence the only information you had con- 
cerning the condition of Mr. Lyons’ health was your 
observation that he appeared to be an energetic in- 
dividual, not under any particular strain from exer- 
tion of marlin fishing or from tramping through 
these hills; he appeared to be in good health and 
you received the same information from Mr. Par- 
rick, and in addition did you have the findings of 
the Mexican autopsy report? 

A. No, f did not have the entire findings of it, I 
had a short note that was given me after we had made 
six or seven trips up to get it, which I assume is 
sort of a death certificate, the note I had to take to 
the Governor in order to get permission to take the 
body out of the country, and in that it stated, I 
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think there were one or two or three statements, I 
mean I have forgotten just exactly what they were, 
but [401] I think it said aortic insufficiency and 
maybe coronary insufficiency and maybe superficial 
gunshot wounds. I don’t recall just exactly the way 
it was worded, but it was the only thing I had seen 
until then. 

Q. Now, with the exception of having read Dr. 
McBride’s deposition and having examined the 
Mexican autopsy report as to the findings, what 
other material information have you gathered since 
the occurrence ? 

A. Since the accident? 

Q. Since the occurrence ? 

A. Yes, since the episode occurred, is what you 
want to know? 

Q. Yes. 

A. Well, I seen the electrocardiograms 

Q. Well, just a minute, Dr. Rush. I believe you 
testified that you had the electrocardiogram and Dr. 
McBride’s file and the deposition ? 

A. One of them, I think this is correct, I looked 
at previously. I believe there were two of them 
there, and I believe the second one may have been 
in this big envelope that he sent up, but I only re- 
call of seeing the one previous to when I went over 
this with him the other day. 

Q. And which one was that, do you recall? 

A. That was the one that showed the technical 
defect, the one there was a mistake in hooking up 
the arm leads. 
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Q. That would be the one in 1950. Well, I will 
ask you [402] 

A. If you just open them, I can just tell you 
from here because it is so obvious. Yes, sir, that’s 
correct. 

Q. The 1950 one? A. Yes. 

Q. All right. When did you first examine the 
electrocardiogram of February 4, 1953? 

A. J don’t know that I can give you that date, 
it was comparatively recent. Maybe I can make my- 
self clearer and save some of these questions. These 
were sent up to me by Dr. McBride and they were 
in a large envelope. At that time I was moving my 
offices. That went into a group of other papers in a 
file and I couldn’t find it and didn’t find it for 
months, and I believe my wife went through all this 
material that I had taken home and put in my base- 
ment, that I had taken to sort before throwing it 
away, and found it, and I don’t believe that was 
more than a few weeks ago. I don’t recall just when 
that was. Then, that material included Dr. Mc- 
Bride’s notes and some letters—no, let’s see—there 
was some information about Mrs. Lyons in there 
which was in the same envelope. I sorted it all 
apart and put all of that that pertained to Mr. 
Lyons in a clip and gave it to Mr. Beebe, and I did 
not have—even go over it carefully until later. 

Q. Did you say that was a few weeks ago, did I 
understand you to say? [403] 

A. Shortly, I don’t know just exactly. 

Q. Well, Doctor, just to refresh your memory, 
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I was furnished with this information, I believe, in 
November or December of the vear 1953; is that 
correct, Mr. Beebe? 

Mr. Beebe: Yes, that 1s correct. It was at your 
request I obtained them from Dr. Rush and fur- 
nished them to vou, and they were in your posses- 
sion for some time while you had them copied. 

Mr. Kriesien: You made them. 

Mr. Beebe: Did I make the copies or you? 

Mr. Kriesien: Yes. 

Mr. Beebe: Well, in any event it was either the 
last part of 1953 or early part of 1954, if that state- 
ment is correct. 

The Witness: Well, I am certain that we didn’t 
find those that were mixed up in the other files in 
my basement until later in 1954. 

Q. (By Mr. Kriesien): Well, could it have 
been in 1954 then? 

A. I don’t really 

Q. Was it prior to your giving a deposition in 
December ? 

A. I don’t believe it was. My memory was that 
it wasn’t, but I couldn’t be certain of that either. 
All the records one goes over, I just don’t remem- 
ber it. 

Q. Now, Doctor, a few questions on the factual 
matters of the occurrence. You had known Mr. 
Irwin, Mr. Lyons’ partner [404] for a good number 
of years? 

A. IT had known Mr. Irwin for several years, 
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Mr. Beebe: If your Honor please, I made an 
error in my statement that it was in the latter part 
of 1953 or the early part of 1954. I assumed that 
Dr. Rush’s deposition was taken in early 1954. T ob- 
serve in fact, it was in January, 1955, so it occurs 
to me that when I furnished you with those, Mr. 
Kriesien, was shortly before the date of the deposi- 
tion, perhaps a month or so, and I want to amend 
the statement that I made to that effect. 

Mr. Kriesien: I believe that is correct, Mr. 
Beebe, we are both off a year there. 

Q. (By Mr. Kriesien): Dr. Rush, I believe you 
testified that Dr. Chamberlain and you and Mr. 
Lyons were together at the scene of this occurrence, 
and that Dr. Chamberlain left. Now, Dr. Chamber- 
lain testified on his direct examination that you had 
been placed up on a hill to where doves would light 
in a tree, or words to that effect, and he stayed with 
Mr. Lyons for some 10 or 15 minutes waiting for 
some birds to come over, and he left to go to the 
city. Now, does that refresh your memory ? 

A. Well, that isn’t exactly the way things hap- 
pened. I might have been placed there while Dr. 
Chamberlain was there, there may have been some 
doves come over while Dr. Chamberlain was there, 
but then it ended up—the fact is that Mr. Lyons 
and [405] I were together right alongside the road- 
way when the doves really started to come over, and 
I was moved by the Mexican up towards a tree that 
was closer to the city than Mr. Lyons was sta- 
tioned. If I recall Dr. Chamberlain’s testimony 
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correctly, he said that I was further from the city 
than Mr. Lyons. Well, I wasn’t when the accident 
happened; I may have been when Dr. Chamberlain 
left. 

Q. Was Mr. Lyons hunting from the road? 

A. No, he was off the road at the time by a dis- 
tance of probably—oh, some place between 10 or 20 
or 30 feet. 

Q. How long had you and Mr. Lyons been sep- 
arated prior to your hearing the two shotgun shots 
that we are speaking of ? 

A. Oh, I don’t believe over a matter of 10 or 15 
minutes, that again is an assumption. 

Q. Now, during that period of time, I believe 
you testified you could not see Mr. Lyons? 

A. That’s correct. 

Q. And you would have no knowledge of what 
he was doing during that period of time, insofar 
as movement or exercise was concerned ? 

A. No, I would not. 

Q. I believe your testimony was that he had 
moved from—some 30 yards from the point where 
you left him to the point where you found him in 
the unconscious state ? 

A. I don’t recall just what the distance was or 
what I may [406] have said, but it was something in 
that neighborhood of, I would think, 10 to 30 yards. 

Q. Now, Doctor, you seem to place a consider- 
able stress on the time element of the events that 
oceurred, and IT would like to have you relate those 


us. Jane S. Lyons 419 


(Testimony of Dr. Homer P. Rush.) 
time elements with the best degree of accuracy that 
you can. 

A. Well, as I told you previously when I gave 
my deposition, I was purely estimating them the 
best I could. These, [ am certain of, and that is 
there was at least one or two doves that Mr. Lyons 
shot that I saw fall after I was in my new station. 
I had my back to him at the time, but when I’d 
hear an explosion, I’d look around and see a dove 
fall. These were on the wing, as they were coming 
over as he was shooting them when this double shot 
occurred; the ones that were close together was 
much closer than the other two or three shots that 
had been fired and, as I stated, I saw no dove fall 
but I had my back to him, and I could well have 
missed them, but the time element was very short, 
because the reason—because of this .22 rifle I had, 
I’d been placed in a position that if I shot at a dove 
that would light in a tree, I knew I couldn’t hit a 
dove on the wing with a .22 rifle, and I was aiming 
at one in the tree when he shot a dove, and the dove 
fell, I was a little aggravated because immediately 
the doves left the tree and they made one circle and 
came on back again, and I got ready and another shot 
was fired, and [407] a dove fell, then before I could 
even turn around to holler, which was my intention 
at the time, the second shot went off and it occurred 
very close after the first of these two double shots. 

The Court: Was he shooting at the birds on the 
wing or on the tree? 

The Witness: On the wing. 


420 Underwriters at Lloyd’s, Lon., Eng. 


(Testimony of Dr. Homer P. Rush.) 

Q. (By Mr. Kriesien): <A shorter period of 
time, did vou say, very short? 

A. I wouldn’t say it was over two or three sec- 
onds between the first and second shot, that again 
IT am merely estimating as best I can. 

Q@. And is that your best estimation? 

A. Yes, that is the best approximation I could 
make. 

Q. Now, were these doves flying over Mr. Lyons 
at rather a high altitude or a low altitude? 

A. They weren’t particularly high, no. 

Q. And you had your back to Mr. Lyons? 

A. ‘Wes. 

Q. You could hear the explosion of the shotgun 
and turn around in time to see the dove fall? 

A. That’s right. 

Q. But you don’t know whether a dove fell on 
the last shot or not? 

A. No, I didn’t see whether a dove fell, I didn’t 
see one. [408] 

Q. You had your back turned? 

A. I had my back turned that way. 

Q. All right. Now, how long after the last shot 
was the lapse of time until this stertorous breath- 
ing developed ? 

A. Well again, as I have told you, I don’t ex- 
actly know. It wasn’t very long; it was a compara- 
tively short period of time; it was a longer period 
of time than it was between those two close shots— 
T have tried to think back and base it on something 
if I could, and my reason in estimating that time, I 
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recall, was I thought at the time trying to figure out 
about how long it might take to do the acts that I 
could reeall doing, I made an estimation of some 
place between five and ten seconds, I imagine. Now, 
it might have heen 15 seconds. I don’t believe it 
was shorter than five, and don’t believe it was 
longer than ten to twelve. 

Q. Doctor, how long a period of time is it nor- 
mal for the development of stertorous breathing in 
an individual? 

A. An individual with asystole which it has 


been 

Q. Now just a moment, explain it in just lay- 
men’s terms, if you will? 

A. Well, an individual that has been hooked up 
to an electrocardiogram so that you could see what 
was going on in the heart, and whose heart stops 
beating, there 1s no indication which is physiolo- 
gically the same as a ventricular fibrillation would 
be. I think you will even find in the literature 
that [409] sometimes asystole is described as being 
standstill or fibrillation of the ventricle, in approxi- 

mately 20 seconds, it can develop. Now, it’s going 
to vary with people depending upon how fast is the 
rate as regards the arhythmia. Now, I made the 
term asystole, and I have had the experience of 
having an electrocardiogram connected to a patient 
going through Stokes-Adams seizures and I have 
got a record that shows the time. It ean be meas- 
ured, and I have seen it develop in a matter of 20 
seconds with asystole. 
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Q. Is that the minimum? 

A. It’s the minimum that I have ever seen, but I 
don’t know that it couldn’t be sooner than that. 

Q. Well, from the time elements you have given 
me, Dr. Rush, from the shot to the stertorous 
breathing, you said five to ten and not over twelve. 
Now, something must have occurred prior to that 
shot to cause the stertorous breathing if it cannot 
develop within less than 20 seconds, is that correct? 

A. All I can tell you is the way I saw these 
things and the way it appeared to me. 

Q. All right. Now, does that type of breathing 
also develop pulmonary edema? 

A. I think that it’s the other way around, pul- 
monary edema might follow that. 

Q. All right. How long did it take you to get 
from your spot some 60 yards distant down to 
where Mr. Lyons was? [410] 

A. Oh, I—approximately some place like walk- 
ing a block, I presume, J. hurried—I don’t know— 
half a minute, maybe. 

Q. Now, you say half a minute? 

A. I said maybe. Again, I am estimating as best 
I can. 

— Q. All right. Now, you say you hurried. What 
was the occasion of your hurrying, Dr. Rush? 

A. JI heard this second shot, then when I began 
to hear this noise, the stertorous breathing, I won- 
dered if it was—it sounded more like the snorting 
of an animal—it came from the direction where I 
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knew Mr. Lyons was and I wondered if he had 
shot him an animal, that’s why the second quick 
shot, and was possibly in trouble because of one of 
these wild bulls or something come down, as we 
had seen cattle in the country not far from us. 

Q. So, for that reason you hurried to where he 
was ? A. That’s right. 

Q. I believe on your deposition, you testified 
generally, did you not, Doctor, that you came down 
when you were wary of encountering an animal? 

A. That’s correct. 

@. And you were looking for a tree to climb 
and that sort of thing? 

A. That’s just what went through my mind. 

Q. When were you thinking about those things, 
during that period? [411] Ave Thats right. 

Q. And you believe it was still a 30-second pe- 
riod of time? A. The best I could judge it. 

Q. All right then. When you arrived and found 
Mr. Lyons, I believe you testified that he was eya- 
notic, pulseless, and unconscious, lying under a tree? 

A. That’s correct. 

Q. Now, what did you do then, immediately ? 

A. Looked down and I noticed blood on one 
side of his face and felt that he had shot himself 
and hollered—I think the first thing I did was 
holler for help, because I knew that these other 
hunters were in the neighborhood that were in 
our party and then looked down and took his pulse 
and attempted to roll him over a little so I could 
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get a better look at him, and in the meantime other 
members of the party arrived up to where [ was. 

Q. How long a period of time elapsed ? 

A. Again, I am presuming, purely guessing, a 
matter of—I suppose another—maybe ten seconds 
before the Mexican got there and maybe it was 
another 20 or 30 seconds to half a minute or a 
minute before Mr. Parrieck and the Mexican’s son 
got there. 

The Court: Doctor, I think you should attempt 
to amend that sentence, the word Mexican doesn’t 
look good in the record. I assume you are giving 
your best estimate; is that [412] correct? 

The Witness: That’s correct. 

Q. (By Mr. Kriesien): And when you turned 
Mr. Lyons over, was there any evidence of pul- 
monary edema at that time? 

A. No, that came shortly after that. 

Q. How shortly after? 

A. Oh, I presume another four or five seconds, 
maybe. 

Q. Four or five seconds? A. Yes. 

Q. What was it again, [ forgot to put that down, 
the length of time from the time you arrived and 
turned Mr. Lyons over there and the other parties 
arrived ? A. I don’t know that I stated. 

Q. Your best estimation? 

A. IY don’t believe I was asked that, I said it 
was approximately—I thought around ten seconds 
when the Mexican arrived and between another half 
minute to a minute before the—or it might have 
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been even shorter than that—20 seconds to 40 sec- 
onds before Mr. Parrick and the Mexican’s son 
arrived, and I turned him over probably within a 
matter of five seconds after that. 

Q. And then a short period of time after that 
the pulmonary edema developed ? 

A. That’s right. 

Q. Doctor, do you recall the circumstances of 
the taking [413] of your deposition on January 7, 
1955, at which time Mr. Maguire, Mr. Beebe, Mr. 
Mize and myself and Dr. Wilson were present in 
your office? A. I do. 

Q. Do you recall being asked the following ques- 
tions by Mr. Beebe and giving the following an- 
swers to those two questions and answers? ‘‘When 
you arrived there you found that he was pulseless ? 
Answer: Right. Question: That there was proof of 
pulmonary edema. To me that is sort of a medical 
conclusion. What was the evidence of it? Answer: 
I mean by that in his breathing you could hear 
moisture and a wheezing in his chest somewhat like 
an asthmatic might have, and with it a whitish 
frothy sputum was coming from his mouth that 
had blood tinges in it. Question: That indicated to 
you pulmonary edema? Answer: That is right.”’ 
Do you recall those questions 2 

A. I do, and that is all correct except the time 
element. I don’t know that I was asked as to the 
time element about when I rolled him over or how 
quick he began to show it, and I think when you 
have an accident of that type, when you run up to 
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see what somebody is doing, that vou’re not going 
to specifically argue about whether it’s five seconds 
before vou began to see the fluid coming from his 
mouth or whether he was having evidence of it, and 
if you want to be technical, probably beginning the 
pulmonary edema or he couldn’t have had all the 
moisture in his chest, but the true pulmonary [414] 
edema that [ think of clinically, and you are going 
to get the frothy sputum and that came after I 
rolled him over and [ estimated that might have 
been five seconds. It was a very short time, as [ 
stated. 

Q. Doctor, hereafter when I ask vou questions, 
will you answer it? Then if you want to make an 
explanation of it, tell us and you can make that ex- 
planation of your reasons why you give it. Please 
do not continue making an explanation without de- 
signating them as such. 

Now then, after your arrival and finding Mr. 
Lyons, how long a period was it before Mr. Lyons 
expired ? 

A. I do not remember, just a few moments. 

Q. A few moments, do you mean by that two 
minutes, three minutes ? A. I don’t 

Q. What is the time element involved wherein 
an emotional factor or reflex or whatever you are 
going to call it results in medical shock until one 
loses consciousness ? 

A. It depends entirely upon how severe the 
shock is. There is all degrees of shock. 

Q. Well, let’s pin it down to do you have an 
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opinion as to the time element that would have been 
involved in this instance from an emotional reaction 
and infliction of superficial mjuries until the time 
Mr. Lyons became unconscious ? 

A Yes, I have an estimation as to what that was, 
and again [415] it is an estimate, I don’t know that 
we can say that it was the shock in this case that 
caused the unconsciousness, if that’s what you 
meant by your question. I don’t know whether I 
got you quite clear. 

Q. Well, is there any question about the fact 
that medical shock causes unconsciousness ? 

A. Yes, you ean have medical shock—in fact the 
first symptom in medical shock I beheve is weak- 
ness and tendency toward vertigo and cold, and 
unconsciousness hes quite a little ways down, like 
thready pulse, small veins, pallor. 

Q. What caused unconsciousness in Mr. Lyons 
from a medical fact ? 

A. It was my feeling that the arhythmia prob- 
ably caused the unconsciousness. 

Q. And how long would that—that arhythmia, 
was that produced by a medical shock ? 

A. No, I believe it was produced by the same 
thing that produced the medical shock. 

Q. Oh, then, it was instantaneous? 

A. The two would come together, I would think. 

Q. Now, is angina pectoris any factor in the 
chain of events of medical shock ? 

A. Not neeessarily. 

Q. Can it be? A. It can be. [416] 
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Q. What was the occasion and the circumstances 
under which you executed your affidavit as to the 
cause of Mr. Lyons’ death on March 31, 1953? 

A. Is that the first one or the second one? 

Q. That would be the first one. 

A. Because I don’t remember the dates they 
were executed—I was asked to execute an affidavit 
by Mr. Maguire and he came up to my office, if 
my memory is right, and I went over the factors 
I thought were involved and put them down in the 
shortest concise manner that I knew. 

Q. May we have Exhibit Number 7? 


(Document handed to counsel.) 


Q. I am handing you Plaintiff’s Exhibit Num- 
ber 7. Before proceeding to that, Doctor, I would 
like to ask you a question as to whether or not at 
the time of the occurrence or shortly thereafter and 
prior to the performance of the Mexican autopsy 
you gave an opinion that the cause of death of Mr. 
Lyons was the result of heart failure from either 
a cornonary occlusion or infarction or cononary in- 
sufficiency ? 

Mr. Maguire: May I have that question read? 


(Question read.) 


The Witness: I gave an opinion as to what I 
thought the cause of death was, that I did think 
it was a heart death. 
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@. (By Mr. Kriesien): You did? 

A. I did give that observation to a layman that 
was standing [417] by me that I thought it was 
a heart death. I don’t know that I explained in 
any detail what kind of a heart death I thought 
it was. 

Q. I will ask you whether or not you gave an 
opinion to Mr. Parrick that you did not beheve 
that the death of Mr. Lyons was the result of a 
gunshot wound, but that you felt it was a heart 
death from the way he acted clinically? 

A. I did, that’s correct. 

Q. Well, was it vour opinion, at that time that 
you would have expected to find a coronary occlu- 
sion and miocardial infarction or a coronary in- 
sufficiency ? 

A. It was my opinion at that time, that I would 
have expected to have found a coronary occlusion, 
a coronary thrombosis and a beginning to develop 
mioeardial infarction. 

Q. You said nothing about the possibility of a 
coronary insufficiency ? 

A. I don’t believe that [ mentioned anything to 
Mr. Parrick about either one of them. 

Q. Did you feel at. that time that the death had 
been the result of coronary insufficiency ? 

A. No, I felt at that time that it was an arhyth- 
mia, and that the arhythmia was most apt to be 
caused by a miocardial occlusion or a miocardial in- 
farction, and if it wasn’t that, then there would 
have to be some other factor to produce the 
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arhythmia. That factor, at that time I felt would 
have to [418] be shock. I didn’t believe I went into 
even thinking it out in my own mind at that time 
as to what I felt might have caused the shock or ~ 
the details of the shock or how much it was. I was 
really a little excited on what was going on. 

Q. Did you have an opinion at that time that he © 
had a ventricular fibrillation secondary to a marked 
coronary insufficiency ? 

A. I thought that was a_ possibility. 

Q. All right, now, Doctor, referring to the aff-— 
davit contained in plaintiff’s proof of death, you 
made the statement, ‘‘From my own observations 
made at the time of his death, which are corrob- 
orated by the autopsy report, I certify that James 
A. Lyons had an underlying coronary artery disease 
and that when the shotgun was discharged, the ex- 
plosion and concussion produced a shock which 
precipitated an acute angina, causing some coronary 
occlusion and a sudden ventricular fibrillation of 
the heart which caused his death within five to ten 
minutes after the accidental] discharge of a gun in 
close proximity to his face.’’? That was your best 
opinion at that time? A. That is correct. 

Q. At that time, you were of the opinion, were 
you not, Doctor, that Mr. Lyons had an underlying 
coronary artery disease? [419] 

A» hates correct. 

Q. And there was an acute angina involved? 

A. I assumed, as I mentioned in my deposition, 
the term angina was a poor term to use. I have used 


vs. Jane S. Lyons 431 


(Testimony of Dr. Homer P. Rush.) 

several poor terms in there. If you wanted to be 
medically accurate, I was using the term of a lay- 
man as more or less of a synonym for coronary in- 
volvement. Angina, of course, as a symptom, means 
pain which comes from a relative coronary insuffi- 
ciency. 

Q. From coronary insufficiency and that was the 
term you used? 

A. Or artery insufficiency. 

Q. All right. What do you mean causing some 
coronary occlusion ? 

A. I thought there was a sudden coronary oeclu- 
sion and had made a complete inefficiency. 

Q. And you certify that that was observed or 
found by your own observations made at the time of 
his death and corroborated by the autopsy report? 

A. Remember at that time, the autopsy report 
that I had said aortic insufficiency and coronary in- 
sufficiency and I had no details. 

Q. The autopsy report you had had no reference 
to some coronary occlusion; did it, Doctor ? 

A. No; it didn’t have an organic occlusion, as I 
stated this morning, if this man had had adequate 
amount of shock so that [420] there was no blood 
going to the coronary, physiologically, there would 
be an occlusion. The man probably had no angina, 
either because he was unconscious and wouldn’t ex- 
perience angina, and that is pain, it is a symptom, 
but I was trymg to paint a word picture of what I 
thought would be found, I was not expecting to be 
quizzed as to the meaning of the words. 
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Q. You are not being quizzed as to the definition 
of words, we are trying to find out what the cause 
of death was in your opinion at that time. 

Ae Eatolaey ou, 

Q. Now, your opinion at this time is different 
from that? A. Itis. 

Q. All right. Now, when did you change that 
opinion ? 

A. When T began to get an adequate amount of 
information as to what the autopsy showed, not 
what the conclusions were. 

Q. And after you obtained the information as to 
what the autopsy report showed, then your opinion 
was different; is that correct? 

A. I began to wonder about my opinion and be- 
gan to check up then on records to see what the 
clinical records would show; I felt—what I felt was 
the real cause of death at the start and apparently 
was not. 

Q. You had the autopsy report prior to giving 
your deposition on January 7, 1953—1955, Doctor, 
had you not? [421] 

A. That is correct, I had the report, I think, 
within 24 hours before, and I did not attempt to 
analyze what the translation of the Mexican words 
might mean. I accepted what they drew as a conclu- 
sion the aortic insufficiency, it was there until I 
found out that there was nothing described in what 
we saw to verify such a conclusion, so I had to then 
change my opinion as to having an aortic insuffi- 
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ciency, then I checked back and reported and found 
no increased pulse pressure, no evidence of a pound- 
ing pulse found by anybody, and no murmurs heard 
by anybody, then I naturally didn’t see it as an 
aortic insufficiency. 

Q. But the fact remains, does it not, Doctor, that 
you had the information of the findings of the 
autopsy report prior to giving your deposition on 
January 7, 1955? 

A. Ihad seen the autopsy report and had infor- 
mation that I thought was correct, but which since 
then I don’t believe was correct at that time. 

Q. And at that time you had Dr. McBride’s 
medical case history file, did you not? 

A. Ihad had the language before that, but I had 
not studied it sufficiently, I told you several times 
since then. 

Q. So that then, what were the facts and cir- 
cumstances under which you executed a supple- 
mental affidavit on the 10th day of July, 1953? 

A. I was informed that this was for trial and 
more detail [422] should be put in. 

Q. Who advised you as to that? 

A. I believe it was Mr. Maguire, but I am not 
certain. It might have been Mr. Beebe. 

Q. At that time you had no further information 
than you had at the time of the preparation of your 
affidavit of March, 1953? 

A. No; I don’t believe I did. I don’t remember 
the date of the second affidavit, Mr. Kriesien. 

Q. But it follows your first affidavit 
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Mr. Maguire: The second affidavit was of July 
10, 193¢: 

Mr. Kriesien: 1953, that is correct. 

The Witness: I—the date is probably here—but 
I don’t see it—at the first of it—vyes, here it 1s. 

Q. (By Mr. Kriesien): Now, I notice, Doetor, 
in that affidavit that you do not give a condition of 
an underlying coronary artery disease. 

A. I don’t—just where are you, would you point 
it out? 

Q. Well, the point I am making, Dr. Rush, is in 
your affidavit of July, 1958, did you incorporate the 
same medical conclusions as to the cause of death? 
Put it that way 

A. Now, what is your question ? 

Q. Will you read the question, Mr. Reporter? 


(Question read.) 


A. Well, I would think that they would be the 
same. I used [423] the term angina instead of the 
term coronary disease as I stated, because it was 
more of a lay term. 

Q. Did you imeorporate some coronary occlu- 
sion ? 

A. No; I didn’t make use of the words ‘‘some 
coronary occlusion.”’ 

Q. Yet, at that time 

A. In fact, if you are going to use the term 
coronary occlusion, I say the word some added in 
front of it will make some evidence that it either 
was an occlusion or was not, and some coronary 
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occlusion would indicate that there must be some 
involvement as regards coronary insufficiency, that 
I was trying to point out, and in the second affidavit 
I used the term angina instead. Angina, as I have 
frequently stated, is the symptom from coronary in- 
sufficiency. 

Q. Now, Doctor, prior to your taking—giving 
your deposition, January 7, 1955, did you go over 
the translation of the findings of the autopsy with 
My. Maguire or with Mr. Beebe? 

A. I went over sections of it; yes. 

Q. Did you go over the section which referred 
to the physical condition or the pathological condi- 
tion of this man? 

A. I went over portions of the section referring 
to the pathologic condition, I didn’t go over the 
whole pathology at that time. 

Q. Why didn’t you, Doctor? [424] 

A. I had a lot of people to take care of. 

Q. So then, what portion of the autopsy were 
you familiar with at the time you gave your depo- 
sition ? 

A. The conclusions primarily, and the fact. that 
the sigmoid valves or the semilunar valves, so that 
I knew what part they were talking about and that 
they had stated there was no involvement of the 
coronaries and including the coronary insufficiency 
and artery insufficiency and I assumed those to be 
correct. 

Q. Did you assume as correct the findings of a 
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diminishment of the caliber of the coronary arter- 
les? 

A. I would think that that would be correct, yes, 
sir; that is an observation. 

@. And did you observe the fact that the liver 
was enlarged ? 

A. I don’t recall whether [ observed that at 
that time or not, Mr. Kriesien. 

Q. Now, is it your testimony, Doctor, that an ~ 
emotional upset and the infliction by the superficial 
injuries to the face will solely and independently of | 
all other causes result in death? 

A. No; I didn’t state that. | 

Q. Pardon me? . 

A. I don’t believe I ever stated it that way. . 

@. I am asking you if you so state—will you 
read the question ? 

A. No;I didn’t so state. [425] 


: 
(Question read.) : 


A. And I answered I didn’t so state, nor would 
I so state now. 

Q. Well, what is the net effect of your statement 
that there was an explosion, the reflexes and go 
| through to the terminal point of death, isn’t that the 
same question, practically ? 

A. No; I wouldn’t think it was because many — 
people can have a superficial wound and can have an — 
explosion and would not have an arhythmia that 
would follow it, wouldn’t have shock, wouldn’t have 
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congestive failure. Those other things had to follow 
those initiating chain of events whatever initiated 
the chain of events. In fact, if you are going to use 
one thing on this as the most likely way to express 
it, but I—what I thought it would be, the arhythmia 
produced the death. I merely thought the other 
things caused the arhythmia. 

Q. Well, Doctor, is an emotional upset, together 
with the infliction of superficial injuries such as 
sustained by Mr. Lyons, a commonly accepted cause 
of producing this arhythmia and result in death? 

A. It’s one of the accepted causes; yes, sir. 

@. My question is whether it is a commonly ac- 
cepted cause ? 

A. I think you could call it a commonly ac- 
cepted cause. 

Q. Isn’t it a very rare thing, Doctor? [426] 

A. I think it’s fair to say that outside of when 
there is coronary occlusion with mioc¢ardial infare- 
tion which will frequently cause arhythmias which 
will cause death, that probably shock as a result of 
emotional tension would be just as common as some 
of the others. It has been known for 25 centuries 
that shock could produce death and was presumed 
originally to be a ventricular fibrillation that caused 
the death. 

@. Would you say, Doctor, that the emotional 
upset such as shock from the explosion and concus- 
sion of the shotgun together with superficial injuries 
such as sustained by Mr. Lyons, independently of an 
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underlying disease, could produce coronary insuffi- 
ciency and result in death? 

A. Did I say that it could; is that your question? 

Q. No. 

The Court: If you would speak just a little 
louder. 

Mr. Beebe: If your Honor please, there have 
been a number of things I haven’t wanted to make 
any objection to, but at this point I wish to object 
upon the ground that counsel obviously is para- 
phrasing from a deposition. He is not giving the 
witness a chance to hear what the questions were or 
what the foundations were and I don’t think it is 
fair to a witness to just do that, as I understand it, 
he ought to be given a chance to know what his © 
answers are and have a copy of the deposition to 
see what the answers [427] were and what the 
grounds were for the questions asked him before. 

The Court: That is the procedure I follow in my 
own court, that the witness be shown his deposition, 
but I didn’t want to interfere with any custom you 
have here. 

Mr. Beebe: I believe that is the rule here, your 
Honor, and I hadn’t wanted to insist on it, but at 
this point, the last one I think was read rapidly and 
rather unfairly, and the witness obviously didn’t 
get it. I think that if counsel is going to question 
from that he should mark here the page that he is 
on and give the witness an opportunity to see what 
the question was and what the assumptions were, 
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and in the matter of this, I have to go back myself 
and find what it is, and it doesn’t seem fair. 

The Court: I think that is the proper procedure. 

Mr. Kriesien: I will not use the deposition with- 
out designating the questions. I don’t know as to 
the propriety of giving the witness a deposition to 
read, I have never heard of that before. 

Mr. Beebe: He should be given an opportunity 
to have one. 

The Court: Well, it is uniform practice where I 
come from to show the witness the deposition; I 
don’t want to intrude on any local rules you have 
here. 

Q. (By Mr. Kriesien): Well, Doctor, to get 
myself back on [428] the track here, do I under- 
stand it to be your testimony that this emotional 
upset, infliction of superficial pain such as sustained 
by Mr. Lyons is a commonly accepted cause of a 
precipitation of a ventricular fibrillation or cor- 
onary insufficiency and death? 

Mr. Beebe: I think, cousel, it was superficial in- 
juries and not pain, did you mean that? 

Mr. Kriesien: Superficial injuries. 

The Witness: I don’t know how common you 
could say it is, 1t is something that can produce it. 

Q. (By Mr. Kriesien): Also, Dr. Rush, isn’t it 
possible for an individual to have a fatal heart at- 
tack? A. Surely. 

Q. Without any prior symptoms? 

A. Surely. 

Q. And is it possible that, or probable that Mr. 
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Lyons could have suffered an attack of angina pec- 
toris prior to any discharge of this shotgun? 

A. It’s possible, certainly. 

Q. Doctor, going to the Mexican autopsy report, 
what is the—what significance, if any, is the finding 
of a left ventricle slightly hypertrophied ? 

A. Ina man of that age, I don’t think that it is 
of too much significance; I think that it is of some 
significance. 

Q. You say some significance, what [429] sig- 
nificance ? 

A. That it would be indicative that that heart 
had probably had a little extra work to do at some 
time within the past few years previous to his death, 
anyway possibly the past few months. 

The Court: Isn’t it a fact, Doctor, that this hy- 
pertrophy is found in men much younger than Mr. 
Lyons? 

The Witness: Yes; it is true, if I may 

The Court: They go along without any apparent 
discomfort and live frequently to a ripe old age? 

The Witness: That is correct, and this must have 
been a very slight hypertrophy, because the electro- 
cardiogram doesn’t show any significant evidence of 
it. 

Q. (By Mr. Kriesien): You can have a slight 
hypertrophy though that does not reveal itself in 
an electrocardiogram ? 

A. Yes; I think that that would be possible. 

Q. And isn’t it a fact that that is also evidence of 
some degree of aortic insufficiency ? 
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A. Well, aortic insufficiency usually has a 
marked hypertrophy. 

Q. But if there is a mild degree of aortic insuffi- 
ciency ? 

A. Well, I don’t know how in the world you can 
have any clinical aortic insufficiency and have a 
slight hypertrophy. Everyone I have ever seen has 
been a definite hypertrophy and is shown by electro- 
cardiograms and X-rays and on physical findings, 
so from my own experience, I would have to say 
I’d [430] expect much more hypertrophy than a 
slight amount which would not show on an electro- 
cardiogram, and it is specified by the autopsy sur- 
geon to be slight. 

Q. Doctor, I will ask you whether the following 
question was asked by Mr. Beebe and the following 
answer given during your deposition proceedings on 
January 7, 1955, page 93: ‘‘Was the evidence of 
slight hypertrophy of the left ventricle of signifi- 
cance to you? Answer: No; only inasmuch as it 
would indicate that he probably has had some cor- 
onary sclerosis for a period of several months or 
more, but he was not supposed to have high blood 
pressure as I understand it, and you have got to 
have some reason to make the left ventricle larger, 
and hypertrophy means enlargement, and the other 
common cause would be some mild degree of cor- 
onary insufficiency. If it was a very serious affair— 
you very frequently do not get hypertrophy; you get 
this dilatation, so with a mild degree you read here, 
just vou put that as more proof that we had cor- 
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onary insufficiency. That could also go with this 
aortic valve lesion, which also cause hypertrophy of 
the left ventricle’’? 

A. That’s correct, the only way I would change 
that at the present time is degree, and I assumed 
then that the hypertrophy was probably more 
marked than was mentioned, because I expected 
aortic insufficiency and I presumed it was there. 
You can get left ventricular hypertrophy from pul- 
monary [431] atherosclerosis. 

Q. Why did you assume it was there at the time 
you gave the deposition ? 

A. Why did I assume what? 

Q. That this condition existed at the time you 
gave your deposition ? 

A. The death certificate that I saw read coronary 
insufficiency, and I assumed that they must have 
found some physical evidence to support it or they 
wouldn’t have drawn such a conclusion. 

Q. Doctor, you stated that you went over this 
autopsy, I admit you said not entirely, but this 
question was read to you from the autopsy report 
findings. 

A. I may have, I don’t recall whether it was 
from the autopsy report or whether it was from this 
death certificate I saw. Those are the only two docu- 
ments I had seen, and it would have to be from one 
of them. 

Q. Doctor, in reference to the passive congestion 
of the liver, is coronary insufficiency the cause of 
producing that condition? 
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A. Not in itself, no; indirectly, yes; it can. It’s 
not a common finding. 

Q. Now, Doctor, today do you place any signifi- 
eance on the fact that the aortic valve, semilunar 
valve was thickened and hardened with atheromatic 
deposits ? [432] 

A. Qh, yes; you would put some weight on it cer- 
tainly, but it would not be indicative of a functional 
disturbance in the way that valve could act. 

Q. Could it contribute to creating a coronary in- 
sufficiency ? 

A. Iwouldn’t think that it, per se, could; no. If 
you have a true aortic stenosis or aortic insuffi- 
ciency, yes; it would, but I don’t believe because the 
valve is stiffened that there is any inefficiency in 
the way the valve works as regards closure, that 
it would be a factor. 

The Court: May I suggest we take a short recess, 
gentlemen ? 

Mr. Kriesien: Thank you. 

Mr. Beebe: Thank you. 


(Whereupon, a short recess was had.) 


The Court: Proceed, gentlemen. 

Q. (By Mr. Kriesien): Dr. Rush, I will ask you 
whether the existence of the conditions found in 
Mr. Lyons’ heart are found in a normal heart? 

A. I think you should tell me what you mean by 
normal, because I believe it’s fair to say that you 
will find atherosclerotic plaques in the aorta in the 
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coronaries of many average parties and individuals 
of that age group which you would consider as 
normal from an insurance standpoint if they are to 
be examined for an insurance policy, as not [433] 
perfect. 

Q. Could you describe some change in the heart 
from aortic insufficiency and coronary insufficiency ? 

A. I don’t believe it did have, that’s what made 
me change my opinion, when I state that I don’t 
believe there was organic involvement to support it. 

Q. Could you yourself, setting across the table 
from Mr. Lyons, watching him fish, watching him 
walk, diagnose whether he had aortic insufficiency 
or coronary insufficiency ? 

A. I don’t believe that I could diagnose that he 
had an aortic insufficiency, unless he had an acute 
pain and so forth, an angina—or whether he had, an 
observation I told you about the aortic insufficiency 
of any moment, I believe could definitely be told 
from sitting across the table from a man that had 
no collar around his neck. 

Q. Is there any other type of aortic insufficiency 
that would be discernible by you? 

A. I suppose that at the very start, when it 
might be beginning to break through, there might be 
such insufficiency, but I don’t believe clinically that 
it would be of any particular importance at that 
time, I believe by the time it got to be clinically im- 
portant, that you would be able to see the increased 
pulsation of the carotid. 

Q. If the man died of coronary insufficiency, 
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| would the diminished caliber of the coronary arteries 
be a contributing factor to death? [434] 


A. I—if a man died of aortic 

@. No; coronary insufficiency ? 

A. Coronary insufficiency providing the dimin- 
ished caliber was sufficient, it would be of impor- 


| tance; if it wasn’t, I do not believe it would be. 


Q. You cannot tell yourself, and have no knowl- 
edge of your own as to the extent Mr. Lyons’ coro- 
nary arteries were diminished ? 

A. No; the only thing I had to go on was the de- 
seription that was painted in the autopsy. 

@. Are there many factors that can produce an 
acute angina pectoris, Doctor? 

A. Well, of course, I think angina pectoris would 
be considered an acute affair anyway. It’s a sudden 
pain that comes on. It comes on acute and the com- 


mon thing to produce it is lack of adequate amount 


of oxygen to the heart. muscle or coronary insuffi- 
ciency. Now, you can get chest pain from many, 
many other causes but whether you want to eal] it 
angina or not would be a different question. 

Q. Now, can a—pardon me. Doctor, referring to 
Plaintiff’s Exhibit Number 42, where you have indi- 


eated the point that the one centimeter gallstone 


was lodged or found, would the passage of a stone 
of that diameter down the cystic duct cause pain 
and a disturbance in coronary blood flow? 

A. It’s hard for me to visualize how it could pass 
down [4385] the cystic duct, but if it did pass down 
the cystic duct, it certainly would produce—now, 
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well, it would cause a disturbance in the coronary | 
blood flow, but that would be very debatable; it 
could, but it wouldn’t necessarily have to. 

Q. Now, what is the degree of pain in a gallstone | 
passing down the cystie duct; do you have any way 
of describing it? A. It is a very severe pain. 

Q. Asa matter of fact, that is one of the more 
severe bodily pains; is it not? 

A. That is right. 

Q. And can cause, you may—you may resume 
the stand—that can cause a reflex, can it not, like 
any other reflex such as emotion, fear, pain? 

A. Yes, sir. 

Q. Anger? A. Yes; it can. 

@. And an individual can have that condition 
develop, can he not, for the first time where he is 
stricken with very severe pain that will go into a 
reflex and into ventricular fibrillation ? 

A. I think it would be very fair to say that he 
has got. to have it the first time that the stone is 
going to get down to the duct, and I think it is very 
fair to say it could reflexly start a ventricular fibril- 
lation. [436] 

Q. And death? 

A. Followed by death. But I don’t believe a one- 
centimeter stone could go down a eystie duct. 

Q. But, Doctor, the medical—autopsy report has 
designated the location of that stone, and you are 
basing your opinion now, not upon any autopsy 
findings but upon your—just your own opinion? 

A. No; I think the stone was there, it is what 
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was stated, and I have got to accept that the stone 
is where I made it, but that doesn’t mean that the 
stone was formed in the gallbladder, it could have 
been formed as a small stone and gone to the cystic 
duct and had deposits around it, and it could have 
been forming for five years, it could have been 
passed out as a stone one millimeter in size and 
lodged in one of these folds out here in this area 
(indicating). 

Mr. Maguire: Referring to what? 

The Witness: Referring to position A where the 
one centimeter stone was found. 

Mr. Maguire: On Exhibit Number what? 

The Witness: On Exhibit Number 42. The forma- 
tion of gallstones is, because there is some type of 
a crystal that gets started and then from the ma- 
terial around it, there are more of these crystals 
deposited and it gradually gets bigger, and bigger, 
and bigger. Now, in the gallbladder where it is more 
concentrated, it is going to form stones a good [437] 
deal faster, but there are people that form gallstones 
over the bladder, and they have been removed before 
they can get to the biliary tract. 

Q. (By Mr. Kriesien): Can they form in any 
other place and be located at that particular point? 

A. Yes; they could form right as I mentioned, 
I don’t know why a one-millimeter stone couldn’t 
pass from the gallbladder and get caught in one of 
the folds in position A on Exhibit 42, and then after 
a period of five years gradually have more salts 


448 Underwriters at Lloyd’s, Lon., Eng. 


(Testimony of Dr. Homer P. Rush.) 
added to it, and get bigger and bigger and become 
one centimeter. 

Q. That’s true, but when the condition occurs, 
there is a dilation or enlargement of the cystic duct; 
is there not? 

A. Not if it wasn’t—it was free—that would 
produce a dilation if there were a ball and valve 
affair or if there were a blockage in it, if there is 
a complete blockage out there permanently, you 
wouldn’t get a dilation, or if it were a ball and 
valve affair where it would go past the hall and 
then you could get dilation, but it was stated in the 
autopsy that this was free, so we have nothing to 
assume that this was a ball-valve action on it. 

Q. Well, this one-centimeter-diameter gallstone 
going through the cystic duct which is three centi- 
meters in diameter; is that correct, Doctor? 

A. I think that that is getting pretty big. [438] 

Q. Now, you are talking about the cystic duct? 

A. The cystic duct? 

Q. What is the diameter of the cystic duct? 

A. Well, it varies with people, the same as any 
anatomical thing, but probably more like third to 
half of a centimeter would probably be more nearly 
the average. 

Q. Then you would expect, would you not, the 
passage of a one-centimeter gallstone down a cystic 
duct that was one third to one half a centimeter to 
produce some degree of pain, excrutiating pain? 

A. I wouldn’t expect it could pass down. 
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Q. Would there be any symptoms during its 
formation, such as colic, indigestion? 

A. Not necessarily, colic would occur if you had 
a stone any place in the biliary system that would 
produce smooth muscle contraction of the duct, that 
could be the cystic, or common hepatic duct, common 
duct, or any of them as regards colic. Indigestion, of 
course, depends entirely upon gallbladder functions, 
not necessarily the formation of the stone. Many 
people with stones have no digestive disturbances. 

Q. When they are located in that particular 
point, the point designated on Plaintiff’s Exhibit 
42 as position A? 

A. No; I don’t see why they have to have any 
more there, providing it was free and there was 
movement of bile around [4389] it, and there ap- 
parently must have been because this man never 
gave symptoms suggesting this. 

Q. Again, there also has to be that first attack ? 

A. Right. 

Q. Would there be evidence of reaction in the 
eystic duct itself? 

A. I would think it would be, if you had a 
stone that just passed through that size, I would 
expect it to have a good deal of tearing in the 
mucous membrane. 

Q. I can’t hear you, Doctor. 

A. If it were possible for that stone to go 
through, which I don’t think it would be, it certainly 
would have to tear the lining and so forth in the 
eystic duct in order to get through, and I would 
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think it would be excruciating pain, and I would 
think that the pathologist should have been able to 
have shown changes in it. 

Q. Now, prior to your testimony here in Court, 
Doctor, it was your opinion at the time of the taking 
of the deposition that the emotional upset and super- 
ficial injuries would not have resulted in Mr. Lyons’ 
death if an aortic and coronary insufficiency had 
not contributed to the death; is that correct? 

A. I don’t believe I made such a statement. I 
believe I made the statement that having coronary 
insufficiency and aortic insufficiency, these various 
factors that you mentioned [440] would be more apt 
to cause the chain of events than it would if those 
conditions did not exist. I don’t believe I made the 
statement that they had to be there. 

Q. Well, Doctor, referring to page 56 of the 
deposition proceedings of January 7, 1955, I will 
ask you if the following questions were asked and 
the following answers given: ‘“‘I believe that you 
testified before that an explosion such as the dis- 
charge of a shotgun would not, except in very rare 
cases, cause death in an individual with a normal 
heart? Answer: That is right. Question: I will ask 
you whether or not in your opinion the condition of 
‘Mr. Lyons’ heart as revealed by the medical case 
history file and the Mexican autopsy report was a 
contributing factor medically speaking of the death 
of Mr. Lyons? Answer: I believe it is correct to 
state that if this man had not been in the condition 
he was, he would not have had this reaction from 
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the shotgun going off next to his ear, meaning by 
that, that he had the condition of a coronary insuffi- 
ciency, an aortic insufficiency; which is also exceed- 
ingly importaint, I believe, in this particular case, 
to allow the reflex reaction from emotional tension 
to have been much more probably that it would have 
been in a normal individual by a great per cent. 
Does that answer the question ?’’ 

A. I think that statement is still correct. I don’t 
believe I make a statement in there any place that 
he had to have [441] any—either one of those 
conditions. I assumed that he had them because it 
was reported that he had them. Now I don’t believe 
that he had aortic insufficiency, I feel definitely he 
couldn't have had in the objective findings and as 
regards the coronary insufficiency, he could have had 
plenty of relative coronary insufficiency from his 
slood pressure and shock because of the blood going 
fo his heart which would give you coronary insuffi- 
siency for the moment. 

Q. Now, you say due to the objective findings, 
what objective findings are you talking about? 

A. The autopsy findings where they described 
the valve. 

Q. Well, you had that information at the time 
you gave that deposition, did you not? 

A. I did, and I told you that I had not looked 
it over and had not digested it except in some 
meager parts. 

Q. Doctor, I am going to ask you if the following 
yuestions were asked and the following answers 
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given in your deposition of January 7, 1955, at page 
33: ‘‘You have examined the Mexican autopsy re- 
port? Answer: I have. Question: And are familiar 
with the findings with reference to the heart con- 
dition? Answer: Yes; I am familiar with the trans- 
lation.”’ 

A. That is correct, and that included the conclu- 
sion which said aortic insufficiency and the transla- 
tion I assumed. 

Q. Doctor, I assume you are assuming a lot, but 
you have testified here that you don’t recall. You 
say you just [442] hurriedly glanced at this autopsy 
report and you weren’t too familiar with it, and that 
is the basis for giving the opinion that you did for 
that time. Now, you did answer that question spe- 
cifically, that you were familiar with it? 

A. Yes; I answered that I had gone over the 
report and was familiar with the conclusions that 
were in it. 

Q. Well, Doctor . 

A. I don’t know that I stated conclusions, I felt 
that I knew what the pathology of the heart showed 
at that time, and found out that it wasn’t what I 
thought it was. 

Q. Doctor, you were under oath, were you not, 
when you said that you had examined the autopsy 
report ? A. That’s correct. 

A. That’s correct. 

Q. And you were examined in detail by Mr. 
Beebe with reference to all of the findings of the 
autopsy report; is that correct? 
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A. I don’t believe that I was examined in detail 
about all the findings, I don’t think it was mentioned 
about the sigmoid valves and about the coronary in- 
sufficiency and about the liver being enlarged and 
about the passive congestion of the lungs and so 
forth, and I felt that I had a reasonable understand- 
ing of it until I found out that what I thought was 
meant by hardened valves and so forth, isn’t what 
was meant. 

Q. Well, now, how did you find out what was 
meant by the hardened valves? [443] 

A. By having it retranslated. 

@. Well, I believe—may I have the new transla- 
tion? Are vou speaking of the one the doctor just 
gave in court the other day? A. Yes. 

Q. That’s the first time you had knowledge of it? 

A. Pardon me? 

Q. That’s the first time you had knowledge of 
this change of condition; is that right? 

A. And that’s the first time that I heard the 
whole thing given. 

Q. You mean you have never examined the 
whole Mexican autopsy report ? 

A. Oh, yes, but I hadn’t at the time of this 
deposition. I had gone over it, and I had questions 
that came up, and I had wondered about it, and if 
we wouldn’t get some additional information, and 
as we got additional information I began to wonder 
more about it, and wondered where we could get a 
better translation, I even called up the American 
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Association, Medical Association in Chicago to find 
out where we might get a clearer translation. 

Q. Did vou do that before or after your deposi- 
tion? A. J did that after the deposition. 

Q. Now, what are the material variances hetween 
the translation that was produced here in court 
the other day and the [444] translation that was 
submitted with the proof of death, which is Plain- 
tiff’s Exhibit 9? 

A. Well, the differences to me, seem to be this, 
Mr. Kriesien, that I interpreted 

Q. Just a moment, I want you to tell me what 
the material variances are between the two transla- 
tions that caused you to change your entire opinion 
in this case. Now, I will ask that the—Plaintiff’s 
Exhibit—I believe it’s 9, the proof of death 

A. I don’t think that I have changed my en- 
tire 

Q. Number 7 and the new Mexican translation 
being—do you have that one that Dr. Christen 
introduced? May I approach, your Honor? 

The Court: Yes. 

Q. (By Mr. Kriesien): I am handing the wit- 
ness Plaintiff’s Exhibits 7 and 9. 


(Document handed to witness.) 


The Witness: I could answer and tell you the 
reasons for this, but if you want me to look up 
specifically and find the page and so forth, why, I 
will have to look through it. 

Mr. Kriesien: J can point it out, and perhaps 
save time. May I approach the witness, your Honor? 
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The Court: Yes. 

The Witness: There is one other factor that 
comes in it, but where is it? This was—the fol- 
lowing are some of the [445] things that made me 
feel that there was a difference in it and made me 
go back and revaluate what these various words 
mean. First had to do with the description of the 
artery in the brain in the translation, that is on 
page 7 in Exhibit 7, it says, ‘‘Slightly soft brains. 
Vertebral, basilar and cerebram arteries and 
hexagon of Willis, no alteration. The neck vascular 
nerves were dissected, having found no alterations.”’ 
Then, to go down further, ‘‘The heart encreased 
pericardium with strong adhesions,’’ and the way it 
is spelled is E-n-c-r-e-a-s-e-d (spelling); I inter- 
preted that as increased on the diaphragm, and the 
next is ‘“‘Fattened and hardened aortic sigmoids 
with atheromatous pockets.’? I thought pockets 
probably meant there was deformity of the valve, 
and it was a deformity of the pocket of athero- 
matous plaques. ‘“‘The coronary arteries dissected 
having found atheromatous plates.’’ Well, if it was 
true that you had that much on the valve, I 
wondered how much more there would be in the 
coronary artery. Now, when reading this one, it 
was done the other day, it appeared that the trans- 
lation varied, it said the artery, the cerebral artery 
and the circle of Willis were found to have no 
alterations. It doesn’t say anything about a softened 
brain. ‘‘The neurovascular bundles were dissected 
and no alterations were found.’’ Then down further, 
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mentioned that, vou might recall that it was like 
{]eaite 

Mr. Kriesien: But the question I am now asking 
vou, Mr. Beebe, is the question that you asked 
of Dr. Rush, was that from Mr. Wilson’s transla- 
tion or from the original translation that was sub- 
mitted with the proof of death? 

Mr. Beebe: The Wilson translation that we have 
now is still a later one. My recollection is that the 
first rough draft of the Wilson translation itself, 
hut it occurs to me that either we had them or we 
were advised you probably had the Mexican transla- 
tion that you have there. 

Mr. Kriesien: Well, my translation was there, 
Mr. Beebe, when vou propounded your questions to 
Dr. Rush. 

Mr. Beehe: Let me look, I can’t be sure of that 
matter unless I have the exhibit that is attached to 
the proof of loss, and I think T can soon tell you. 
Yes, at page 7 of it, for example my translation 
didn’t say a thick layer of fat tissues and then I 
went on, I believe one translation said gross tissue, 
so that is why I beheve we have the first translation 
that Wilson made and that I used it. Now, if T can 
find that point in this 

The Witness: Page 7. 

Mr. Beebe: Yes, 7 

The Witness: It was page 7, the one I had. 

Mr. Beebe: Yes. Now, my question was from a 
translation that [449] said the heart was surrounded 
by a thick layer of fat tissue, and then I said I 
believe one translation said gross tissue, but this 
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one says a thick coat of greasy tissue, and I think 
that gross tissue was a stenographic error of the 
court reporter. Now, I will look further, on page 88 
of the deposition, Mr. Kriesien, the question was, 
“What would the term ‘atheromatous deposits’ 
mean’’? The wording attached to—contained in the 
translation of Mrs. Del Paso which is attached to 
the proof of loss, and it says atheromatic plaques 
and it is spelled A-t-e-r-o0-m-a-t-i-c P-o-c-k-i-t-s 
(spelling). So from that, I would assume that we 
have the first translation that Mr. Wilson made, 
actually he made a number of those. 

Mr. Kriesien: The specific point that I was at- 
tempting to make, Doctor, at the time of the 
deposition proceedings you were in possession when 
the question was propounded to you with reference 
to those atheromatous deposits and not this other 
term that you used that you thought might mean 
a defect of the valve itself? 

A. J had gone over the autopsy report and [ 
knew that it stated that these plaques and so forth, 
and I had the impression that they were deformed 
valves at that time. 

Q. (By Mr. Kriesien): That is not the answer 
to my question. 

A. If you will repeat it a little bit louder? 

Q. All right, [ will be a little hit louder. The 
question I put to you and J will read it to you from 
page 88 of the [450] witness’ deposition of January 
7, 1955, the question was: ‘‘What would the term 
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atheromatous deposits mean?’’ Your answer: ““That 
refers to the plaques that are present in the lining 
of the blood vessels that are associated with also 
hardening of the artery’’? A. Thatsvignt 

Q. Now, that terminology of the atheromatous 
deposits was not contained in the original transla- 
tion that vou were just comparing to this question 
of deformity of the valve, and we have in effect 
what the translation of Dr. Christen was at the time 
vou gave vour deposition on January 7, 1955? 

A. Well, I didn’t have Dr. Christen’s at that 
time when I gave my deposition. 

Q. That isn’t my question. 

A. I thought that vou asked me 

Q. My question is that you had substantially in 
the same form before you on January 7, 1955, with 
reference to the translation of the Mexican autopsy 
as you have today? 

A. Well then, I didn’t interpret it that way 

Q. Well, answer my question, I’d like to have an 
answer to my question, Doctor. 

A. I don’t recall what autopsy reports I had, I 
didn’t know there were so many of them to be 
considered. 

Q. These other discrepancies that you have men- 
tioned between the two reports relating to matters 
that you have considered [451] immaterial to those 
proceedings, is that correct? A. Waid 

Q. That’s been your testimony that these vari- 
ous conditions that have been found were imma- 
terial with the exceptions ? 
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A. That’s right, I said I did. 

Q. So that then in fact, I will ask you again, 
Doctor, on January 7, 1955, at the time you gave 
your deposition, vou were in possession of sub- 
stantially all the medical facts that you are in 
possession of today? 

A. I didn’t have the same impression. The facts 
that I had at that time than I do today—I don’t 
know whether I was in possession of them or 
whether [ wasn’t. 

Q. Well, what is the difference in the impression 
of the facts? 

A. Valve lesions and aortic insufficiency. 

Q. That isn’t a fact, Doctor, that is an opinion. 

A. I assumed from the description of the valve 
that it was enough to warrant it in my opinion. 

Q. You had a translation of the report, Doctor ? 

A. I know, but translations of the report to me 
was not clear. That’s why I wondered about it and 
wanted more information. Otherwise, I’d have ac- 
cepted it and quit. 

Q. Why did you not so state at the time your 
deposition was taken? 

A. I didn’t realize it at that time; I didn’t have 
any chance [452] to sit down and study over this 
autopsy. As you know, you came into my office and 
IT was busy, and I went back in the back room and 
you kept me there all afternoon. 

Q. Doctor, that deposition was taken then ap- 
proximately two years after this occurrence ? 

A. That may well be, I don’t recall when it was 
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taken, I don’t recall what the autopsy report was, 
T can recall what I thought at that time, and why 
T thought it, and after I studied things over, I didn’t 
think the same things now as I did then. 

Q. I am trying to find out what the facts are 
that made you have a change of opinion? 

A. I’d had—I will tell you just exactly what 
they were, because I cannot interpret the valves 
being hardened, and what is the words used—stiff- 
ened, I think as being a valve that is incompetent, 
and I thought that it probably was and I thought 
that probably had reference to it. 

Q. It said thickened and hardened, well, thick- 
ened and hardened, and you could not interpret 
that? 

A. I thought that it probably meant a valve that 
didn’t close, and it was through an insufficiency. 

Q. What is the fact that is contained in this 
new translation that changes that condition? 

A. Because here I know that a medical man has 
gone through and translated this one, and I know 
that he describes these [453] plaques, he described 
them in a way I have seen them, and I didn’t have 
to worry any more about a deformed valve, because 
T knew he wasn’t drawing any conclusions and I 
imagine that he would not draw a conclusion of 
aortic insufficiency if there were no deformity of 
the valves. 

Q. What is the difference between atheromatic 
deposits and atheromatic plaques? 
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A. It depends on where they are. 

Q. Now, did the new translation of Dr. Christen 
change the position of those atheromatic plaques? 

A. The impression that I got of the whole 
thing 

Q. That isn’t the question that I am asking you, 
Doctor. 

A. It was after hearing him testify, it was much 
clearer in my mind than it was previously. 

Q. My question is this, Doctor, did the transla- 
tion of Dr. Christen change the position of the 
atheromatic deposits? 

A. Ido not know whether it did or not. I don’t 
recall. I didn’t memorize either one of them. 

Q. Well then, how can you state that it is the 
reason that you changed your opinion? 

A. Because when I went over the one previously 
and then I went over this one later, and I got my 
impression of what was one and what the impression 
was of the other, and I felt that they were talking 
possibly about an aortic insufficiency. 

Q. Now, again, what are the differences in the 
medical [454] findings in those two reports that 
would allow you to change your opinion, the medical 
findings, the facts, not your impressions? 

A. Due to the fact that I was certain that this 
valve was only a hardened and whatever it stated 
valve, and that it was not a retracted valve. 

Q. Where are the facts and findings, IT am asking 
you to limit your answer to that? 

A. That’s exactly what made me feel—before 
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there was a debate in my mind as to what the 
probability was, that I didn’t know enough Spanish, 
and the individual that translated it didn’t know 
enough medicine to make it clear, so I assumed tak- 
ing the whole report into consideration, that that is 
what it referred to in that valve. 

Q. Now, Doctor, from this new translation, you 
don’t know the extent of diminishment of the 
caliber of the coronaries or the aortic valve any 
more than you knew before? 

A. I think I do. 

@. What are the facts? 

A. I have answered the question the only way 
IT know. 

Q. Apparently J am misunderstanding you, Dr. 
Rush, because I have not gotten any facts as yet. 
Now, when did you first notify your attorneys as to 
your new conclusions? 

A. JI haven’t the slightest idea, Mr. Kriesien, 
whether it was—in fact, I don’t think that it was a 
conclusion that [455] changed overnight, it was a 
conclusion that gradually I reached in trying to put 
all the facts together as they were being brought 
up, then I continued to put them all together to the 
interpretation that I had originally put to it that 
there must have been an aortic insufficiency, I don’t 
think the aortic insufficiency is there. I don’t think 
there is a marked degree of coronary insuf- 
ficiency, other than functional, but other than that 
T haven’t any conclusions. 


